
 

  

 
 
January 31, 2026 
 
 
Dr. Mehmet Oz, Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Baltimore, MD 21244 
 

Re: 90 Fed. Reg. 55,687, Medicare and Medicaid Programs; Repeal of Minimum 
Staffing Standards for Long-Term Care Facilities; CMS-3442-IFC 

 
Submitted via Regulations.gov 

 
Dear Dr. Oz: 
 
Justice in Aging submits the following comments in opposition to the interim final rule (90 Fed. 
Reg. 55,687) published on December 3, 2025, in which the Centers for Medicare and Medicaid 
Services (CMS) proposes to rescind the important consumer protections of the nursing facility 
minimum staffing rule finalized in May 2024. 
 
Justice in Aging uses the power of law to fight senior poverty by securing access to affordable 
health care, economic security, and the courts for older adults with limited resources. We have 
decades of experience with Medicaid and Medicare, with a focus on long-term services and 
supports. We participated in the development of federal nursing facility law in the 1980’s, and 
in subsequent decades have advocated extensively with CMS for effective implementation of 
nursing facility law and strong consumer protections for nursing facility residents. 
 

1. CMS Provided Careful Analysis to Support Original Promulgation of the Staffing 

Standards. 

The relevant staffing standards were announced in May 2024. Under those standards, nursing 
facilities must have overall nursing facility staffing (including nurses and nurse aides) at a level 
of at least 3.48 hours per resident day. This must include registered nurse staffing of at least 
0.55 hours per resident day, and nurse aide staffing of at least 2.45 hours per resident day.1 An 
additional provision requires around-the-clock presence of at least one registered nurse, 
increased from the statutory registered nurse requirement of at least eight hours per day.2 

 
1 42 C.F.R. § 483.35(b), (c). 
2 42 U.S.C. §§ 1395i-3(b)(4)(C)(i), 1396r(b)(4)(C)(i)(II). 
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Researchers from the University of Pennsylvania have estimated that implementation of the 
standards would save 13,000 resident lives annually.3 
 
These standards were the results of a painstaking process, including a government-
commissioned study, a well-documented proposed rule, consideration of thousands of 
comments, and promulgation of the final rule. CMS discussed the relevant evidence in great 
detail in each of the relevant Federal Register entries. 
 

a. CMS in a Proposed Rule Provided Extensive Support for Setting Regulatory 

Minimums for Nursing Facility Staffing. 

i. Public Input and Academic Studies Supported Staffing Standards.  

In releasing a Proposed Rule in September 2023, CMS discussed in detail the importance of 
numerical nursing facility staffing standards.4  CMS noted that, in a release of a 2016 final 
nursing facility rule, it had highlighted the importance of national staffing standards, and its 
intent to obtain additional evidence. It recognized that staffing-level data from the Payment 
Based Journal system would be useful in determining appropriate staffing levels.5   
 
CMS noted that, as part of the FY 2023 Skilled Nursing Facility Prospective Payment System 
Proposed Rule Request for Information, commenters had “provided example of ongoing quality 
and safety concerns within understaffed [nursing] facilities. … These included … residents going 
entire shifts without receiving toileting or days without bathing assistance, increases in falls, 
residents not receiving basic feeding or changing services, and even abuse in cases where no 
one was watching.”6 
 
CMS acknowledged that industry representatives generally opposed potential staffing 
standards, while residents, their families and their representatives had highlighted the need for 
better standards: 
 

Commenters supporting the establishment of minimum staffing standards 
voiced safety concerns regarding residents not receiving adequate care due to 
chronic understaffing in facilities. For example, residents going entire shifts 
without receiving toileting assistance, which can lead to an increase in falls or 
the development or worsening of pressure ulcers. Commenters noted that 
[nurse aides] barely have time to get each resident dressed, fed, and bathed; 
that residents lie for hours in wet and soiled diapers; that residents who need 
help to eat struggle to feed themselves; and that residents suffer abuse from 

 
3 Letter to The Honorable Elizabeth Warren from Rachel M. Werner, Executive Director, LDI, Professor, Health Care 
Management and Economics, University of Pennsylvania, and Norma B. Code, Director of Research, LDI, University 
of Pennsylvania (Jul. 8, 2024), 
www.warren.senate.gov/imo/media/doc/letter_from_researchers_to_sen_warren_070824.pdf. 
4 88 Fed. Reg. 61,352 (Sept. 6, 2023). 
5 88 Fed. Reg. at 61,355. 
6 88 Fed. Reg. at 61,356. 

http://www.warren.senate.gov/imo/media/doc/letter_from_researchers_to_sen_warren_070824.pdf
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staff and other residents because no one is watching. Commenters also shared 
stories of residents wearing the same outfit for a week without a change of 
clothing or a shower. Commenters highlighted the contribution of facility staff 
and attributed the lack of quality care to insufficient staffing levels.7 
 

Similar issues had been raised by long-term care ombudsman representatives in a 2020 report 
by the HHS Office of Inspector General. CMS highlighted reported problems including 
“residents' call lights going unanswered, medication errors, untreated wounds, and inadequate 
bathing, including residents going a week without a shower.”8 
 
Also, CMS noted that the COVID pandemic had “highlighted and exacerbated the long-standing 
concerns with inadequate staffing.”9 One study with 4,254 facilities had found fewer COVID 
cases in facilities with 4- or 5-star ratings for nurse staffing in the Care Compare system. Also 
related to the COVID pandemic, low staffing was associated with staff burnout.10 
 
CMS additionally cited studies finding that increased nurse staffing levels had particularly 
benefitted subpopulations such as residents with Alzheimer’s disease or other dementias. 
Better nurse staffing was also associated with improved end-of-life care and reduction of 
avoidable hospitalizations.11 
 
Additional authority was found in a staffing study CMS had commissioned in 2001, entitled 
“Appropriateness of Minimum Staffing Ratios in Nursing Homes.” The study had found that an 
overall staffing level of 4.1 hours per resident day was the staffing level beyond which no 
further improvement in safety and quality was observed.12 
 

ii. The 2022 CMS-Commissioned Study Supported Staffing Standards.  

CMS in 2022 commissioned a new study, recognizing the passage of 20 years, the acuity 
changes in the nursing facility resident population over that time, and the other factors 
supporting an updated study. This comprehensive study included “a systematic literature 
review, qualitative analysis of data collected using interviews and surveys conducted during 
scheduled site visits, an observation study (‘similar to the time motion study’) followed by 
simulation modeling analysis for licensed nurses (RNs and LPN/LVNs), quantitative analyses 
which included descriptive and impact analyses, and cost analyses.”13 
 
As part of the literature review, a 2021 study was cited correlating increases in nurse staffing 
with “a decreased number of pressure ulcers, an increase in influenza vaccination, an increase 

 
7 88 Fed. Reg. at 61,358. 
8 88 Fed. Reg. at 61,358. 
9 88 Fed. Reg. at 61,356. 
10 88 Fed. Reg. at 61,356. 
11 88 Fed. Reg. at 61,356-57. 
12 88 Fed. Reg. at 61,359. 
13 88 Fed. Reg. at 61,359. 
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in pneumonia vaccination, and decreased number of outpatient emergency department 
visits.”14 The 2022 CMS-commissioned study also examined state-law staffing standards, noting 
that the laws improved facilities’ staffing levels.15 
 
The qualitive analysis from the CMS-commissioned study was based on site visits to 31 facilities 
in 14 states. Based on that study, short staffing had particular negative impact on residents’ 
activities of daily living, such as bathing, dressing, and using the toilet. Short staffing also 
adversely affected quality of life, quality of care, and resident safety.16 
 
The observation study was based on observation of 8,249 unique care tasks, through direct 
observation of nurses. Based on the collected data, a staffing level of four licensed nurses in a 
70-resident facility was found to reduce the rate of delayed or omitted care below five percent, 
and a level of five licensed nurses would virtually eliminate the problem of delayed or omitted 
care.17 
 
The quantitative analysis used data from 14,529 nursing facilities from multiple sources: CMS’s 
Payment Based Journal staffing data system, resident assessment data from the Minimum Data 
Set 3.0, Medicare cost reports, and health inspection surveys. Acceptable quality and safety 
related to nurse staffing was based on the 25th and 50th percentile cut-offs of quality measure 
data and health inspection survey data, to distinguish staffing levels that place residents at 
substantially higher risk of poor quality. Part of the analysis considered the impact of staffing 
levels established by state law.18 
 

iii. Listening Sessions Supported Staffing Standards.  

CMS held two sessions in 2022 to provide information on the CMS-commissioned study 
(discussed above) and to solicit input on study design and on approaches to staffing standards. 
The first listening session (June 2022) was attended by 18 interested parties; the second session 
(August 2022) was attended by 668 participants.19 
 
During the August session, participants opined that current staffing standards were insufficient. 
There was consensus that staffing standards should be consistent across the country.20 
  

 
14 88 Fed. Reg. at 61,360-61. 
15 88 Fed. Reg. at 61,361. 
16 88 Fed. Reg. at 61,362. 
17 88 Fed. Reg. at 61,362. 
18 88 Fed. Reg. at 61,362-63. 
19 88 Fed. Reg. at 61,364. 
20 88 Fed. Reg. at 61,364. 
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b. CMS’s Release of the Final Rule Was Supported By a Careful and Well-

Supported Explanation. 

CMS similarly provided substantial support when the final staffing regulations were released in 
2024. First, CMS explained its authority to issue regulations in this area. Federal law grants the 
Secretary of the Department of Health and Human Services the authority to establish any 
additional requirements related to the health, safety, and well-being of nursing facility 
residents. The staffing regulations were deemed reasonably related to important statutory 
provisions including a facility’s duty to care for its residents to promote maintenance or 
enhancement of their safety and quality of life, and to provide services so that each resident 
can attain or maintain the highest practical physical, mental and psychosocial well-being, in 
accordance with a written care plan. Under the statutory requirements, a facility must provide 
sufficient staff to “assure resident safety and attain or maintain the highest practicable physical, 
mental, and psychosocial well-being of each resident.”21 
 
CMS again cited comments submitted in response to the FY 2023 Skilled Nursing Facility 
Prospective Payment System Proposed Rule Request for Information, and various studies 
related to staffing levels and resident well-being and safety. In one cited study, multivariate 
analyses of resident outcomes led to the conclusion that higher nurse staffing levels were 
correlated to fewer pressure ulcers, higher levels of flu and pneumonia vaccinations, and fewer 
emergency department visits.22                          
 
Again, CMS pointed to how the COVID pandemic had highlighted the risk of short staffing. CMS 
also emphasized how short staffing contributed to employee burnout, both during the 
pandemic and subsequently.23 
 
CMS recognized continued problems with inadequate staffing across the country. Some states 
had set staffing standards, but those standards obviously varied greatly from state to state, 
“highlight[ing] the need for national minimum staffing standards for direct care in LTC 
facilities.”24 
 

2. CMS Provides Only Cursory Justification for its Proposed Rescission of the Nursing 

Facility Staffing Standards, Which Establishes Rescission as Arbitrary and Capricious. 

An agency action can be set aside under the Administrative Procedure Act if it is “arbitrary” or 
“capricious.”25 In this case, CMS has acted in an arbitrary and capricious manner because its 
rescission cites little evidence, and that evidence does not put into question the extensive 
information relied upon by CMS in releasing the proposed and final staffing standards. 
 

 
21 89 Fed. Reg. 40,876, 40,879 (May 10, 2024).     
22 89 Fed. Reg. at 40,880.     
23 89 Fed. Reg. at 40,880.     
24 89 Fed. Reg. at 40,880.     
25 5 U.S.C. § 706(2)(A). 
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CMS’s skimpy “Basis for Repeal” is set forth in slightly more than one page in the Federal 
Register. CMS cites a “legislative moratorium,” an alleged risk of facility closure (particularly in 
rural and tribal communities), a shortage of nurses, rulings by two federal courts that have 
vacated the relevant staffing requirements, and a claim that the staffing standards are “one-
size-fits-all” and thus ill-advised.26 None of these justifications has meaningful support. 
 

a. The Legislative Delay of the Effective Date Does Not Require that the 

Staffing Standards Be Rescinded. 

Congress in H.R. 1 has delayed implementation of the staffing standards through September 
2034.27 Notably, Congress had the option of eliminating the standards and chose not to do so. 
CMS should not go beyond the congressional decision. There is no need to eliminate the 
staffing standards so painstakingly developed by CMS in recent years. CMS instead could take 
the simple action of issuing guidance delaying implementation, or revising the regulations to 
specify an effective date of October 1, 2034. 
 
A delay would have the additional benefit of reserving judgment on the various policy 
considerations cited by CMS to justify rescinding the staffing standards. The risk of facility 
closure, for example, or the labor market for nurses, could be evaluated in 2033 and 2034, prior 
to the revised effective date. 
 

b. CMS Offers No Evidence that Staffing Standards Raise the Risk of Facility 

Closure in Rural or Tribal Communities, Particularly Since the Standards Will 

Not Take Effect Until October 2034. 

CMS offers only five sentences to justify recission based on the risk of facility closures.28 CMS 
does not acknowledge that the current regulations actually provide accommodations for 
facilities that have difficulty meeting the standards. 
 
Specifically, a facility can obtain a waiver of the staffing standards simply by 1) demonstrating 
that the facility is located in an area where the supply of healthcare staff is insufficient, based 
on data from the Bureau of Labor Statistics and Census Bureau, 2) making good faith efforts to 
hire staff, including offering at least prevailing wages, 3) demonstrating financial commitment 
to use reasonably available financial resources to obtain staff, and 4) disclosing any exemption 
from staffing standards to residents and resident representatives.29 
 
Notably, CMS offers almost no evidence regarding the risk of facility closure, or about the 

purportedly greater risk in rural or tribal communities.30 And CMS’s arguments are refuted by 

available information on nursing facility closures. Facility closures have happened routinely over 

 
26 90 Fed. Reg. 55,687, 55,688-89 (Dec. 3, 2025). 
27 119 P.L. 21, Sec. 71111 (July 4, 2025). 
28 90 Fed. Reg. at 55,688. 
29 42 C.F.R. § 483.35(h). 
30 90 Fed. Reg. at 55,688. 
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the years, for a variety of reasons, and generally not due to an inability to hire staff. A 2009 

article studying 1,789 nursing facility closures between 1999 and 2005 found that eight percent 

of facilities in operation in 1999 closed between 1999 to mid-2005, reflecting a two percent 

closure rate each year. The study found that facilities were more likely to close with “higher 

rates of deficiency citations, hospital-based facilities, chain members, small bed size, and 

facilities located in markets with high levels of competition.”31 

 
A 2020 report by LeadingAge described 555 nursing facility closures between June 2015 and 
June 2019, representing about four percent of the facilities in operation in June 2019. During 
the same time, nursing facility occupancy declined nearly two percentage points over the 
studied four-year period, despite the facility closures. Part of the closures and declining 
occupancy rates could be attributed to states’ “rebalancing” efforts to move provide necessary 
care at home rather than in nursing facilities.32 
 
A 2024 analysis found fewer closures from 2011 through 2019 than in the decade before and 
reported that facilities that closed were “poor quality,” “more likely to have had severe 
inspection violations” or to be a Special Focus Facility, or “have high staff turnover.”33 In Ohio, 
for example, 17 of the state’s 1,000 nursing facilities closed in fiscal year 2023. Four of the 
facilities were Special Focus Facilities (SFFs) or candidates for the SFF program, meaning that 
they had many serious deficiencies over a multi-year period. Seven of the 17 facilities that 
closed had the lowest health inspection rating, one star. The facilities that closed had an 
average occupancy rate of 60%, “a rate that would make it nearly impossible to be 
profitable.”34 
 
Thus, closure is not a defensible reason of the proposed rescission. CMS has put forth no 
credible evidence on the risk of facility closure, while other evidence shows that facility closure 
happens routinely and generally not due to an inability to hire staff. 
 

c. An Alleged Shortage of Nurses Does Not Justify Rescission of the Staffing 

Standards. 

CMS also justifies the rescission of the staffing standards by citing shortages in the nurse labor 
market.35 Again, the staffing standards will not take effect until October 2034, due to the 2025 
congressional action. Any purported nurse shortage could be evaluated in 2033; CMS citing a 
purported nurse shortage almost nine years before implementation is merely justification for 
arbitrary and capricious rescission of the staffing standards.  

 
31 Nicholas G. Castle et al., “Factors Associated with Increasing Nursing Home Closures,” Health Services Research 
2009 Jun; 44(3), 1088-1109, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2699923/.  
32 LeadingAge, Nursing Home Closures and Trends June 2015-June 2019, at 3, 12 (Feb. 2020), 
https://leadingage.org/sites/default/files/Nursing%20Home%20Closures%20and%20Trends%202020.pdf.  
33 Jessie Hellmann, “Data shows nursing home closure often linked to care issues,” Roll Call (Jan. 18, 2024); 
https://rollcall.com/2024/01/18/data-shows-nursing-home-closure-often-linked-to-care-issues/.  
34 Jessie Hellmann, “Data shows nursing home closure often linked to care issues,” Roll Call (Jan. 18, 2024). 
35 90 Fed. Reg. at 55,688. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2699923/
https://leadingage.org/sites/default/files/Nursing%20Home%20Closures%20and%20Trends%202020.pdf
https://rollcall.com/2024/01/18/data-shows-nursing-home-closure-often-linked-to-care-issues/
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d. Federal Court Rulings Do Not Require Rescission of the Staffing Standards. 

Two federal district courts have enjoined implementation of the nursing facility staffing 
standards.36 Until recently, CMS vigorously defended the staffing standards, citing the statutory 
authority which states that “[i]t is the duty and responsibility of the Secretary to assure that 
requirements which govern the provision of care in skilled nursing facilities …, and the 
enforcement of such requirements, are adequate to protect the health, safety, welfare, and 
rights of residents and to promote the effective and efficient use of public moneys.”37     
Notably, CMS could have appealed the relevant district court decisions, but chose not to. It is 
inappropriate for CMS to cite those court rulings to justify a rescission, when it refused to 
defend the staffing standards in the federal courts of appeals. 
 

e. The Staffing Standards Are Not “One-Size-Fits-All.” 

CMS criticizes the staffing standards as “one-size-fits-all,”38 but that criticism misapprehends 
the role of the standards. The standards are minimums, with the expectation that facilities will 
raise staffing levels beyond those minimums in response to resident acuity and other factors. 
The specific staffing minimums are one part of a broader regulatory structure to ensure 
resident health, safety, and well-being. The initial sentence of the “Nursing Services” regulation 
states the overarching principle clearly: 
 

The facility must have sufficient nursing staff with the appropriate competencies 
and skills sets to provide nursing and related services to assure resident safety 
and attain or maintain the highest practicable physical, mental, and psychosocial 
well-being of each resident, as determined by resident assessments and 
individual plans of care and considering the number, acuity, and diagnoses of the 
facility's resident population in accordance with the facility assessment.39 
 

Also, in regard to CMS’s mention of “local labor supply,”40 it should be noted, as 
discussed above, that the staffing standards allow for exemptions if a facility, despite its 
best efforts, is unable to meet the standards. The exemption specifically takes into 
account the local supply of healthcare personnel based on data from the Bureau of 
Labor Statistics and the Census Bureau.41 
  

 
36 Am. Health Care Ass'n v. Kennedy, 777 F. Supp. 3d 691 (N.D. Tex. 2025); Kansas v. Kennedy, 787 F. Supp. 3d 906 
(N.D. Iowa 2025). 
37 42 U.S.C. §§ 1395i-3(f)(1), 1396r(f)(1). 
38 90 Fed. Reg. at 55,688. 
39 42 C.F.R. § 483.35. 
40 90 Fed. Reg. at 55,688. 
41 42 C.F.R. § 483.35(h)(1). 
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3. Conclusion: Rescission of the Staffing Standards Is Inappropriate Because CMS Has 

Provided Only Cursory Justifications for Reversing its Original Position in Developing 

and Promulgating the Staffing Standards. 

As explained above, the staffing standards were carefully developed based on extensive 
evidence, but CMS has advanced only the flimsiest arguments to justify a proposed rescission. 
Justice in Aging respectfully requests that CMS reverse the rescission so that the regulations can 
be implemented in 2034. Nursing facility residents deserve staffing levels adequate to meet 
their needs. 
 
Sincerely, 

 
Eric Carlson 
Directing Attorney 
 


