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Justice in Aging appreciates the opportunity to respond to the Department of Homeland
Security’s (DHS’s) Notice of Proposed Rulemaking (NPRM) on the Public Charge Ground of
Inadmissibility. Justice in Aging is a nonprofit organization with the mission of improving the
lives of low-income older adults living in the United States. For 50 years, we have used the
power of law to fight senior poverty by securing access to affordable health care, economic
security, and the courts for older adults with limited resources. Our mission is to secure the
opportunity for older adults to live with dignity, regardless of financial circumstances—free
from the worry, harm, and injustice caused by lack of health care, food, or a safe place to sleep.

Using our expertise in Social Security, Supplemental Security Income, Medicare, Medicaid,
housing and elder rights, we work to strengthen the social safety net and remove the barriers
low-income seniors face in trying to access the services they need. We also provide technical
expertise to thousands of advocates across the country on how to help low-income older adults
access the programs and services they need to meet their basic needs. Our advocacy centers on
issues that directly address systemic inequities faced by older adults of color, older women,
LGBTQ+ older adults, older adults with disabilities, and older adults who are immigrants or have
limited English proficiency.

We share our partners’ concerns that DHS’s NPRM will harm immigrant communities and
people with disabilities, and we submit this separate comment to detail the impacts of DHS’s
proposal on older adults. We strongly oppose DHS’s NPRM because it would harm immigrants
by repealing the 2022 rule and granting arbitrary discretion to immigration officials. The
proposed rule will further a “chilling effect” on the use of public benefits by immigrants,
including older adults, and their families, which has proven to have negative implications on
their health, and financial stability, and further harms to larger society. This harm includes the
millions of older adults and people with disabilities who rely on the direct care workforce of
which immigrants are a significant component. For these reasons, we ask DHS formally
withdraw its proposed rule and keep the 2022 rule in place.

Washington, DC + Los Angeles, CA + Oakland, CA



I. The 2025 Public Charge NPRM will harm both older immigrants and U.S.-born older adults.

DHS’s NPRM will harm older adults because its ambiguity will lead to millions of older
immigrants and their families from disenrolling or foregoing access to safety-net services; it will
disrupt the direct caregiver workforce; and lead to the unfair targeting of older immigrants,
those with disabilities, immigrants of color, and immigrants with limited English proficiency in
public charge determinations. Eight million immigrant older adults reside in the U.S., making up
nearly 15% of our total older adult population.! An increasing number of older immigrants
settle here in older age, often to be reunited with family, while many others have lived in the
U.S. for decades.? Tremendous diversity exists in terms of their countries of origin, ethnic
backgrounds, and spoken languages, as well as in where they live in the U.S. and their pathways
to immigration.

These older immigrants are vital parts of our communities. They play an important role in multi-
generational homes where they may contribute to the household or provide unpaid childcare.
Older immigrants are often the knowledge keepers who pass down the cultural traditions,
languages, and recipes that enrich our nation and make our neighborhoods vibrant. Older
immigrants also help to uplift our economy, not only through the provision of unpaid childcare,
allowing their younger family members to work, but also through their spending as consumers
and starting and running small businesses as entrepreneurs. As we discuss below, many of
these older immigrants will forgo critical services and programs if DHS’s NPRM were finalized.

Public benefits programs enable all older adults to meet their basic needs, live in their
communities, and ultimately support local economies. As a threshold matter, immigrant
communities face significant restrictions in qualifying for public benefits, and it is difficult to
estimate how many older immigrants utilize them, as utilization is different from eligibility.
However, when public benefits are available to older immigrants, they can be an important tool
that allows them to age with dignity.

In addition to harming older immigrants, the NPRM will harm U.S.-born older adults as well
because immigrants comprise a significant part of the direct caregiving workforce. As of 2023,
there were over 820,000 immigrants working as direct care workers in the U.S., making up 28%
of the overall long-term care workforce.* Immigrant direct care workers provide necessary,
hands-on support to our elderly and people with disabilities—for example as home-health aides

! Migration Policy Institute, United States, https://www.migrationpolicy.org/data/state-
profiles/state/demographics/US (last visited Dec. 17, 2025).

2 Migration Policy Institute, Frequently Requested Statistics on Immigrants and Immigration in the United States
(March 14, 2023), https://www.migrationpolicy.org/sites/default/files/publications/frs-print-2023.pdf

3 See generally Julia Gelatt, Migration Policy Institute, Explainer: Immigrants and the U.S. Economy (Oct. 2024),
https://www.migrationpolicy.org/content/explainer-immigrants-and-us-economy.

4 Priya Chidambaram & Drishti Pillai, Kaiser Family Foundation, What Role Do Immigrants Play in the Direct Long-
Term Care Workforce (Apr. 2, 2025), https://www.kff.org/medicaid/what-role-do-immigrants-play-in-the-direct-

long-term-care-workforce/.
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and workers in nursing facilities—in their most essential and intimate needs, such as bathing,
toileting, and dressing. Conservative estimates show that over 4 million people rely on in-home
caregivers to live independently and remain near their families and communities, while over 1.5
million rely on the workers in institutional long-term care settings.> Without access to benefits
to support their most basic needs, immigrant caregivers will experience difficulty participating
in our direct care workforce, creating significant and negative ripple effects for the older adults
and people with disabilities who rely on their help.

A. The rule will further chill the use of programs and services to which older immigrants

are entitled and need to age with dignity.
While immigrant eligibility is already very minimal due to numerous federal restrictions, those
categories of immigrants who are eligible to access a small suite of benefits should be able to
do so without fear of jeopardizing their pathway to legal permanent resident (LPR) status. For
example, a 65-year old immigrant who has been in the U.S. for 10 years as a refugee already
lacks access to means-tested healthcare services through Medicaid, and thus may only rely on
federally qualified health centers (FQHCs) for their basic healthcare needs. However, DHS's
NRPM creates ambiguity as to whether non-means tested services through FQHCs will be
considered in the older immigrant’s public charge determination when adjusting to LPR status
in the future, and therefore the older immigrant may avoid healthcare altogether, thereby
endangering their health and that of their community.

The “chilling effect” of the public charge rule—i.e., the deterrence of immigrants and U.S.
citizens from accessing public benefits to which they are legally entitled and need to age with
dignity due to fears and confusion—is well documented.® For example, following the Trump
administration’s 2019 proposed changes to expand the public charge policy, a survey of
immigrant families showed that 46% of people avoided getting the support they needed during
the first year of the COVID-19 pandemic due to immigration-related concerns. That rule was
widely regarded by experts to have undermined efforts to uplift COVID-19 vaccinations.’
Similarly, studies found significant decline in Medicaid coverage, enrollment in SNAP, and

5> Priya Chidambaram et al., Kaiser Family Foundation, Who Uses Medicaid Long-Term Services and Supports? (Dec.
14, 2023), https://www.kff.org/medicaid/who-uses-medicaid-long-term-services-and-supports/. These estimates
are based on Medicaid-funded long-term care (LTC), which is only a portion of the total LTC provided in the U.S.
Other sources of LTC include Medicare, Older Americans Act services, and state-funded programs.

6 Randy Capps et al., Migration Policy Institute, Anticipated “Chilling Effects” of the Public-Charge Rule Are Real:
Census Data Reflects Decline in Benefits Use by Immigrant Families (Dec. 2020),
https://www.migrationpolicy.org/news/anticipated-chilling-effects-public-charge-rule-are-real; Samantha Artiga et
al., Kaiser Family Foundation, Potential “Chilling Effects” of Public Charge and Other Immigration Policies on
Medicaid and CHIP Enrollment (Dec. 2, 2025), https://www.kff.org/medicaid/potential-chilling-effects-of-public-
charge-and-other-immigration-policies-on-medicaid-and-chip-enrollment/.

7 Protecting Immigrant Families, New Survey: Three Out of Four Immigrant Families Unaware Harmful Public
Charge Policy Overturned (Dec. 8, 2021), https://pifcoalition.org/resources/press/new-survey-three-out-of-four-
immigrant-families-unaware-harmful-public-charge-policy-overturned/.
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housing programs immediately following the 2019 rule. Even though the public charge
doctrine applies in a narrow category of situations, immigrants and U.S. citizens stopped
accessing a number of programs and services out of fear that doing so would jeopardize their or
a loved one’s immigration status. This will make the experience of aging for many in this
country worse, including by chilling access as we detail below.

Older immigrants will be hurt by the chilling effect.

Older immigrants already face a number of restrictions accessing supports needed to age with
dignity.® Existing policies include the five-year bar on Medicaid, SSI, SNAP and other vital
programs for LPRs as well as restrictions on non-qualified immigrants’ access to social services
under the Personal Responsibility and Work Opportunity Act.® Recent actions under the Trump
administration, such as the recission of the protected areas policy and targeted immigration
raids, which increasingly impact even those with documented status, further hinder older
immigrants’ ability to access social services.'! When older immigrants are eligible for public
benefits, it is crucial that they be able to access them without fear of immigration agents using
it against them at a later date. Because DHS’s NPRM does not enumerate or otherwise indicate
which public benefits will be considered in public charge determinations, older immigrants are
likely to disenroll or forgo all types of services. Older immigrants will be hesitant to use even
those services that have traditionally not been considered for public charge—such as Older
Americans Act services (like adult day care), state- or privately-funded programs, and even
emergency services—due to confusion and fear that will follow if this NPRM were finalized. For
example, an older immigrant may be hesitant to contact Adult Protective Services to report and
receive help after experiencing elder abuse simply because they worry that it would count
against them in a subsequent application for lawful permanent residency.

DHS’s proposed rule will pile onto other anti-immigration policies and rhetoric to significantly
reduce immigrants’ access to necessary health, economic, and social programs. Over the last 12
months, the administration has relentlessly targeted immigrant communities through targeting
by Immigration and Customs Enforcement (ICE); illegal data sharing to ICE that compromises

8 Samantha Artiga et al., Kaiser Family Foundation, Potential “Chilling Effects” of Public Charge and Other
Immigration Policies on Medicaid and CHIP Enrollment (Dec. 2, 2025), https://www.kff.org/medicaid/potential-
chilling-effects-of-public-charge-and-other-immigration-policies-on-medicaid-and-chip-enroliment/.

Areej Al-Hamad et al., Home Healthcare Among Aging Migrants: A Joanna Brigg Institute Scoping Review, 13
Healthcare 863 (Apr. 10, 2025), https://pmc.ncbi.nlm.nih.gov/articles/PMC12027206/; Migration Policy Institute,
Immigrant’s Eligibility for U.S. Public Benefits: A Primer (Jan. 2025),
https://www.migrationpolicy.org/sites/default/files/publications/mpi_immigrants-access-public-
benefits_final.pdf.

10 National Immigration Law Center, Overview of Immigrant Eligibility for Federal Programs (May 1, 2024),
https://www.nilc.org/resources/overview-immeligfedprograms/.

11 U.S. Citizenship and Immigration Services, Policy Manual, Chapter 1-Purpose and Background,
https://www.uscis.gov/policy-manual/volume-8-part-g-chapter-1 (current as of Dec. 12, 2025); see Compl., Pineros
Y Campesios Unidos Del Noroeste v Dep’t of Homeland Security, 6:25-cv-699 (D. Or. Sep. 10, 2025) (outlining the
negative impact of ICE’s targeting of previously “protected spaces,” which include agencies providing critical social
services).
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immigrants’ health information; the removal anti-discrimination resources and language access
supports; and re-interpretation Personal Responsibility and Work Opportunity Act (PRWORA)
that make it harder for immigrants to access public benefits. These impacts have already taken
a financial toll on immigrant families and the communities in which they live. In the last 12
months, immigrant families increasingly report challenges in paying for their basic needs, like
housing, food, and healthcare.'? The fact that the fallout from the Trump administration’s 2019
public charge rule was felt long after it was reversed in 2021 plainly illustrates how confusion
and fear exacerbate and outlast even temporary policies.

Families of older immigrants will be chilled from accessing critical services.

The chilling effect resulting from an expanded and ambiguous public charge rule will hurt the
families of older immigrants as well. Older immigrants frequently come to the U.S. for family
reasons, often to reunite with family members in multi-generational households and end up
providing care for their grandchildren.'* The NPRM harms older immigrants, making them less
able to provide childcare or otherwise help their families. One person in Justice in Aging’s
network shared:

Personally, | have a young [A]fghan friend with [multiple sclerosis (MS)] who is reliant on
home care provided through Medicaid due to her MS viciously attacking her body. Her
mom who is an older adult, has also started receiving services after damaging her back
trying to care for her daughter... Sadly, she would be one that would be evaluated by this
public charge rule. They had fled abuse that was occurring in Afghanistan, several of us
have been moved by the love of God to care for these dear people who are victims of so
much injustice.”

Moreover, with the recission of the 2022 rule there is no clarity on whether applying for or
receiving benefits on behalf of family members is considered “receipt” for the purposes of
public charge. As such, the chilling effect is likely to extend to immigrant children or relatives of
older adults who help them apply for public benefits, including U.S. citizens. There is already
evidence of families avoiding enrollment in programs such as Medicaid, CHIP, and WIC due to
confusion and fear that it may threaten an immigrant family-members’ ability to adjust to LPR
status in the future.’

2 Shannon Schumacher et al., Kaiser Family Foundation, Understanding the U.S. Immigrant Experience: The 2025
KFF/LA Times Survey of Immigrants (Nov. 18, 2025), https://www.kff.org/racial-equity-and-health-policy/kff-new-
york-times-2025-survey-of-immigrants-worries-and-experiences-amid-increased-immigration-enforcement/.

13 Shannon Schumacher et al., Kaiser Family Foundation, Understanding the U.S. Immigrant Experience: The 2023
KFF/LA Times Survey of Immigrants (Sep. 17, 2023), https://www.kff.org/racial-equity-and-health-policy/kff-la-
times-survey-of-immigrants/#d53efe98-31a4-48f1-944f-b1blaff36c06".

14 Bei Wu, Generations, New Older Immigrants in the U.S.: Challenges, Coping, and Intervention Strategies (Mar.
23, 2022), https://generations.asaging.org/new-older-immigrants-us/ (reporting that a third of Chinese
immigrants in Chicago live in multi-generational households and over 70% report immigrating for family reasons).
15 Samantha Artiga et al., Kaiser Family Foundation, Estimated Impacts of Final Public Charge Inadmissibility Rule
on Immigrants and Medicaid Coverage (Sep. 18, 2025), https://www.kff.org/racial-equity-and-health-
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U.S.-born older adults will also be hurt by the chilling effect given the proportion of immigrants
who provide direct care.

The chilling effect is likely to also impact U.S.-born older adults, who rely on the direct care
workforce which is disproportionately made up of immigrants. Immigrants make up 28% of the
direct care workforce, and over a third of the immigrant caregiver population are people who
are not yet naturalized citizens and, while they are not subject to public charge determinations,
may still be deterred from accessing public benefits under DHS’s NPRM.® Reports from 2023
show that 300,000 of the immigrants in the direct care workforce are not yet naturalized
citizens, and we expect that the chilling effect will deter them and/or their families from
utilizing public benefits even if they are qualified to do so as LPRs.

Without access to public benefits, immigrant direct care workers are likely to face economic,
health, and nutrition insecurity, ultimately impacting their ability to work. The direct care
workforce is already facing shortages as the demand for long-term care continues to increase,
and immigrant workers play an important role in filling the gap.'” With the diminished
participation of immigrants in providing care, older adults and people with disabilities will face
additional challenges that will ultimately lead to greater institutionalization, more health
emergencies, and/or shortened lifespans.!®

B. DHS’s proposed rule gives immigration officers unfettered discretion with no rule to
guide them.

DHS’s NPRM relies on ambiguity and individual interpretation of immigration officers, which
will certainly lead to biased decisions regarding immigration status adjustments. The proposed
rule reverses the 2022 rule—which clearly defined public charge, enumerated the benefits to
be considered, and articulated in great detail the “test” that immigration officers when making
status adjustment determinations—but fails to replace it with any concrete policy or guidance.
The failure to replace the 2022 rule with any guidance will allow bias to fester, hurting older
adults and others.

While the Immigration and Nationality Act—a law enacted in 1965—still governs, it provides an
insufficient framework to immigration officers for determining how benefits and services
should be considered in public charge determinations, nor does it sufficiently inform the
general public of how public charge determinations will be made in their individual cases.

policy/estimated-impacts-of-final-public-charge-inadmissibility-rule-on-immigrants-and-medicaid-
coverage/#f20fed96-d6ee-4367-8d0f-316108ce5225.

16 See Priya Chidambaram & Drishti Pillai, Kaiser Family Foundation, What Role Do Immigrants Play in the Direct
Long-Term Care Workforce? (Apr. 2, 2025), https://www.kff.org/medicaid/what-role-do-immigrants-play-in-the-
direct-long-term-care-workforce/.

7 d.

18 Emily Alpert Reyes, LA Times, California’s growing need for caregivers could collide with a crackdown on
immigrants (Jan. 26, 2025), https://www.latimes.com/california/story/2025-01-26/immigration-trump-long-term-
caregivers (interviewing a 67 year-old immigrant caregiver who is at risk of deportation because her Temporary
Protected Status was set to expire).
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Rather, DHS is pursuing a backdoor assault on long-established immigration law and using the
guise of officer discretion to absolve the administration of its anti-immigrant policies. Doing so
significantly increases the likelihood of inconsistent outcomes. For example, in DHS’s proposed
rule, nothing prevents one immigration officer from considering an older immigrant’s receipt of
Older Americans Act-funded meals as grounds for public charge inadmissibility, while another
officer could determine otherwise. Unpredictable outcomes are inconsistent with the goals of
the public charge doctrine, decades of well-established precedent behind it, and the statute.

Moreover, DHS’s NPRM indicates numerous times that the agency intends to issue guidance in
the future, but it makes no indication that they intend to offer public notice or the opportunity
to comment on the tools and guidance when they are created. While guidance is certainly
necessary to address the excessive ambiguity that will be left by DHS's repeal of the 2022 rule,
that magnitude of such guidance would amount to substantive rulemaking. We are concerned
that DHS’s intent is to circumvent federal requirements for notice and comment rulemaking,
relying instead on guidance that will not be reviewable or accessible to the public.

Failure to define to which benefits will count toward public charge determinations creates a
guessing game among older immigrants and people assisting them.

In reversing the 2022 rule, DHS removes the clearly defined parameters that state which types
of benefits are counted, when their usage matters, and whose usage matters under the public
charge admissibility test. For example, the 2022 rule limited consideration of public benefits to
current or past receipt of cash assistance for income maintenance or long-term
institutionalization at government expense. While there is no replacement language for the
2022 rule, DHS’s NPRM suggests that forthcoming guidance will implicate use of “any type of
public benefits,” contravening the long-standing understanding that public charge
determinations consider utilization of only some, specific means-tested benefits.

Without any clarity on which benefits will be counted, older immigrants will be left wondering
what services and programs could be taken into account if they or a loved one were to later
adjust their status. Will, for example, adult day health centers, Adult Protective Services, or
the help of a Long-Term Care Ombudsman, all funded under the Older Americans Act be
weighed against them? Additionally, there is no clarity as to whether means-tested benefits
funded by states or private foundations will be considered in public charge determinations.
Finally, the NPRM removes the explicit statement that applying for or receiving benefits on
behalf of family members is not considered “receipt” of benefits as well as the consideration
that the receipt of public benefits when a person is in exempt status will not be counted.
Immigrants already have difficulties navigating our public benefits systems and the immigration
system—which are riddled with legalese, lack of assurances, and lack of cohesion across federal
government—and DHS’s NPRM only makes it more difficult for them to independently
understand which benefits will or will not count during their application for lawful permanent
residency. In fact, a 2023 national survey found that 58% of immigrants were unsure of how
certain public benefits factored into public charge determinations and another 16% had an
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incorrect understanding of how public benefits utilization would decrease their chances of
gaining LPR status.®®

DHS’s proposed rule also hinders the ability of advocates to reliably advise immigrant clients.
Under the 2022 rule’s clear definition of benefits, advocates—such as attorneys and social
services workers—were able to reliably advise their clients on whether and how usage of
benefits would impact immigration status adjustment decisions. For example, an attorney could
easily explain to a client that “public cash assistance for income maintenance and long-term
care institutionalization paid for by the government” was inclusive of programs such as
Supplemental Security Income (SSI), Temporary Assistance for Needy Families (TANF) cash
assistance, but exclusive of payments for energy assistance, disaster relief funds, or home- and
community-bases services. DHS’s proposed rule is inconsistent in its terminology, using “means-
tested benefits” and “public benefits” interchangeably, making it impossible for even the most
discerning advocates to provide any type of guidance to their clients.

Immigrants, including older immigrants, and their advocates need greater clarity on what
benefits are included or excluded in the public charge admissibility test.

The NPRM rescinds the 2022 Rule without replacing it with any decision-making framework.
While the NPRM acknowledges that case law has found no single factor is determinative in the
public charge admissibility test, it indicates that forthcoming “policy and interpretive tools” will
require immigration officers to not only consider the statutory factors (which are age; health;
family status; assets, resources, and financial status; and education and skills as well as an
affidavit of support)?° but also individualized case-specific factors and empirical data relevant to
the applicant’s self-sufficiency.?!

The proposed DHS rule states that these factors will be considered in the “totality of the
circumstances, [which] will allow officers to more accurately assesses an alien’s likelihood at
any time of becoming a public charge using their good judgement and discretion.”??> However,
absent what is set forth in statute, the NPRM provides zero guardrails for exercising such
discretion. For comparison, the existing iteration of the public charge regulation and the 1999
Field Guidance provided guidance on how receipt of public benefits factors would be
considered—for example, stating that immigration officers may consider the amount and when
the benefits were received and weigh them against positive factors when relevant. Such an
analysis is entirely absent under the NPRM, and DHS states that future guidance tools will
continue to avoid a decision-making framework, allowing immigration officers to impermissibly

1% Shannon Schumacher et al., Kaiser Family Foundation, Understanding the U.S. Immigrant Experience: The 2023
KFF/LA Times Survey of Immigrants (Sep. 17, 2023), https://www.kff.org/racial-equity-and-health-policy/kff-la-
times-survey-of-immigrants/#d53efe98-31a4-48f1-944f-b1b1aff36c06.

208 .S.C. § 1182(a)(4)(B)(2024).

2190 Fed. Reg. 52168, 52170 (Nov. 19, 2025).

2,
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deviate from the statutory factors.?> Moreover, DHS’s proposed rule fails to address how
immigration officers will factor in anti-discrimination protections on individual status
adjustment decisions.

Without a clear framework, ageist, ableist, racist, and xenophobic biases will lead public charge
determinations.

The NPRM gives immigration agents nearly unfettered discretion in immigration decisions and
opens the door for discriminatory practices. The public charge admissibility doctrine is a
prospective one that aims to determine who “is likely to become a public charge.” Whereas the
existing rule focuses on current or past use of certain benefits, DHS’s proposed rule removes
this limitation and pushes immigration officers to speculate about a person’s future use
regardless of any past use.

The conjectural nature of DHS’s proposed public charge framework is certain to lead to biases
that will weigh against older immigrants, including people with disabilities and immigrants of
color, due to ageist, ableist, and racist biases. Ageist assumptions are prevalent in our society—
such as presumptions of an older adult’s physical or cognitive status and their need for supports
based purely on chronological age—and older immigrants are not immune from that. For
example, an immigration officer may assume purely based on an individual’s age that they will
require long-term care at some point in the future, even if they are in good health at time of
application. In reality, it is not possible to predict with any reasonable accuracy the likelihood
that a person may be institutionalized or require in-home help on a long-term basis in the
future.?*

DHS’s NPRM similarly harms immigrants with disabilities, including older immigrants. Much like
how it permits ageist stereotypes to run amok, it gives immigration officers wide discretion
with no guidance, inviting their implicit or explicit stereotypes about people with disabilities to
guide their public charge determinations. Moreover, the agency proposes to remove 8 C.F.R. §
212.22(a)(4), which expressly states that “a finding that an alien has a disability . . . will not
alone be a sufficient basis to determine whether the alien is likely at any time to become a
public charge.” While DHS concedes that Section 504 of the Rehabilitation Act of 1973 still
governs immigration actions, it does not indicate how it plans to otherwise ensure immigration
officers will follow this prohibition.

Immigration officers may also employ stereotypes relating to race, ethnicity, country of origin,
and limited English proficiency and correlations with poverty to project their own beliefs about

B See, e.g., 90 Fed. Reg. 52168, 52180 (Nov. 19, 2025) “[T]he 2022 Final Rule unduly restricts officers . . . leaving
little opportunity for discretion or deviation from considering [the] seven factors in the totality of the
circumstances.”

24 See generally Justice in Aging, Combatting Discriminatory Crisis Standards of Care (Sept. 2020),
https://justiceinaging.org/wp-content/uploads/2020/09/Combatting-Discriminatory-Crisis-Standards-of-Care.pdf
(outlining how ageist and ableist assumptions about a person’s future quality of life are not reliable and directly
harm older adults and people with disabilities).
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a person’s likelihood to use benefits in the future. No person—immigration officers included—
is immune from implicit biases (i.e., internalized attitudes and stereotypes about groups of
people) and these biases seep into every type of decision-making.?> In fact, studies show that
implicit racism in healthcare leads to unfounded assumptions about patients’ actual health
needs and their likelihood to engage in healthy practices in the future.?® Similarly, the NPRM’s
bolstering of discretionary powers without a framework for immigration officers will lead to
their implicit and explicit bias becoming engrained in our immigration system.

At the very least, it creates the opportunity for immigration agents to ask confusing or vague
guestions that are likely to disadvantage older immigrants who may have received community
or familial support. Some forms of support, such as that provided by emergency or law
enforcement services, one’s family, mutual-aid group, or place of worship, were never
envisioned as part of the public charge determination under the Immigration and Nationality
Act (INA) and should not be factored into the public charge determination. However, a vague
guestion like “Have you ever received help from the government?” may implicate the use of
emergency services and impermissibly be weighed against the individual.

The risk of deeming an individual a public charge because of ambiguous questions is higher for
older immigrants with limited English proficiency (LEP). Over 50% of older immigrants in the
U.S. have LEP.?” This is a point that DHS explicitly recognizes is a likely outcome if the rule
becomes final and will largely impact low-income populations.?® The provisions of the 2022 rule
that DHS labels as being a “straitjacket [on] DHS officers’ ability to make public charge
inadmissibility determinations” are actually necessary guardrails to ensure that immigrants—
especially older adults and people with disabilities—are not unjustly disadvantaged in
immigration decisions.?®

Turning to artificial intelligence to make public charge determinations raises a number of
concerns.

Finally, DHS’s proposed rule hints at the development of an automated decision-making tool in
public charge determinations. Experts warn that automated tools, including artificial
intelligence (Al) and other algorithmic tools, frequently perpetuate existing racial and other

25 Harini S. Shah & Julie Bohlen, Implicit Bias (Mar. 4, 2023), https://www.ncbi.nlm.nih.gov/books/NBK589697/
(outlining how implicit biases presents in relation to older adults, people with disabilities, people of color, LGBTQ+
people, and people with limited English proficiency).

26 Michelle Tong & Samantha Artiga, Kaiser Family Foundation, Use of Race in Clinical Diagnosis and Decision
Making: Overview and Implications (Dec. 9, 2021), https://justiceinaging.org/wp-
content/uploads/2020/09/Combatting-Discriminatory-Crisis-Standards-of-Care.pdf.

27 7oya Gubernskaya & Judith Treas, MPC, Population Association of American 2015 Annual Meeting, It’s Not Just a
Matter of Speaking English: Linguistic Isolation among Older Immigrants in the U.S. (Spring 2015),
https://paa2015.populationassociation.org/abstracts/153502.

2890 Fed. Reg. 52168, 52207 (Nov. 19, 2025) (“elimination of certain definitions may lead to public confusion or
misunderstanding of the proposed rule, which could result in decreased participation in public benefit programs by
individuals who are not subject to the public charge ground of inadmissibility”).

2990 Fed. Reg. 52168, 52171 (Nov. 19, 2025).
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biases.3® Moreover, DHS’s discretion-heavy proposal indicates that immigration officers will lack
guidance to combat automation bias (i.e., the tendency to excessively trust suggestions made
by automated systems, even in the face of contrary evidence). Finally, we are concerned that
the development of an automated tool for public charge determinations will necessarily rely on
illegally updated data and be used against immigrant communities, such as for ICE to target
older immigrants for unlawful detention and deportation. We are concerned about DHS’s intent
to use immigrants’ Medicaid data to populate Al tools for the purpose public charge
determinations because the Trump administration has already done it for the purpose of ICE
enforcement actions and claims it intends to continue doing so.3?

II. The NPRM is an outlandish departure from well-established practice and betrays older
immigrants and others who have relied on the policy interpretation.

For decades, the public charge admissibility test has been understood to permit immigrants to
access many of the services they need to age with dignity without jeopardizing their ability to
gain permanent legal status. The NPRM is arbitrarily and unconscionably expansive. Not only
does the repeal of the 2022 rule force older immigrants to make the impossible choice between
meeting their basic needs and adjustment of status, but it is an unjustified departure from the
2022 rule, for which there is a strong record of support and evidence.

For years, older immigrants have relied on DHS guidance assuring them that accessing non-cash
benefits will not be counted against them in legal status adjustments decisions. The lllegal
Immigration Reform and Immigrant Responsibility Act of 1996 (lIRIRA), the following 1999
Interim Field Guidance, and the 2022 rule together make clear that the purpose is to allow the
immigration agency to determine if a person is likely to become primarily reliant on the
government for subsistence demonstrated by receipt of cash assistance for income
maintenance or institutionalization for long-term care at the government’s expense.>? It is clear
from the NPRM’s language that DHS does not intend to follow the narrow interpretation put
forth in the 1999 guidance, and instead create a foundation for arbitrary and discriminatory
decisions.

DHS’s proposed rule betrays millions of older immigrants in the U.S. and cheats them out of a
fair immigration status adjustment determination. Those who relied on the 2022 public charge
rule and guidance and enrolled in other programs and services (or have family members who
enrolled) may be punished by this sudden reversal in longstanding rule because there is no
reassurance from agency that the proposed rule is forward-looking. The confusion caused by

30 Olga Akselro, ACLU, How Artificial Intelligence Can Deepen Racial and Economic Inequities (Jul. 13, 2021),
https://www.aclu.org/news/privacy-technology/how-artificial-intelligence-can-deepen-racial-and-economic-
inequities.

31 Tyler Katzenberger & Josh Gerstein, Politico, Trump admin moves to resume sharing Medicaid data with ICE
(Nov. 21, 2025), https://www.politico.com/news/2025/11/21/trump-medicaid-data-ice-00665923.

32 y.s. Citizenship and Immigration Services, Policy Manual, Chapter 1-Purpose and Background,
https://www.uscis.gov/policy-manual/volume-8-part-g-chapter-1 (current as of Dec. 12, 2025).
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the ambiguous NPRM, combined with the lack of assurances for those that relied on previous
iterations of the rule, will significantly deter older immigrants from accessing the public benefits
they need to age with dignity.

lll. The cost savings analysis does not accurately capture the costs and savings for older
immigrants.

The NPRM does not accurately capture the negative economic impacts of the public charge
rule. Not only is the cost savings analysis lacking, but it fails to account for the ways in which
investments in social services yield positive returns for the economy. History shows us that
expansions in public benefits eligibility often results in cost-savings in the short- and long-
term.?3 For example, for every federal dollar spent on Supplemental Nutrition Assistance
Programs, $1.79 is generated in economic activity.3* Similarly, investments in affordable
housing programs and home- and community-based programs enable people—including older
adults—to remain in their communities, where they are likely to shop for goods, hire people to
perform services, and generate tax revenue for their locality and state.?®

A. The cost savings analysis is flawed and does not account for the costs passed along to the
states and other entities

In DHS’s own words, the proposed rule is anticipated to lead in disenrollment or forgone
enrollment will result from the rule and “reductions in Federal and State transfers under
Federal benefits programs may have downstream and upstream impacts on State and local
economies, large and small businesses, and individuals.”3® What it does not spell out is that
health care entities and practitioners, first responders, and other crisis services have an
ethical—and often legal—duty to provide care to anyone in need. The chilling effect furthered
by the NPRM will lead to older immigrants avoiding enrollment for safety net services that
prevent disease and injury, ultimately leading to more costly emergencies that will be paid for
by the states, localities, and nonprofits.

An indirect cost that DHS has not considered in its notice are the increased poverty rates
resulting from the proposed rule and the ultimate economic impacts. DHS acknowledges that
low-income households are likely to be most impacted by the proposed rule, yet it does not
analyze the likelihood of exacerbated poverty rates as a result of disenrollment or forgone

33 See Kaiser Family Foundation, The Effects of the Medicaid Expansion on State Budgets An Early Look in Select
States (Mar. 2025), https://files.kff.org/attachment/issue-brief-the-effects-of-the-medicaid-expansion-on-state-
budgets-an-early-look-in-select-states (discussing cost savings resulting from the Affordable Care Act Medicaid
expansions).

34 Food Research & Action Center, The Positive Effect of SNAP Benefits on Participants and Communities,
https://frac.org/programs/supplemental-nutrition-assistance-program-snap/positive-effect-snap-benefits-
participants-communities (last visited Dec. 17, 2025).

35 Embrace Living Communities, How Affordable Housing Helps the Economy, https://embraceliving.org/economic-
benefits-affordable-housing/ (last visited Dec. 17, 2025).

3690 Fed. Reg. 52168, 52170 (Nov. 19, 2025).
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enrollment in safety net programs that provide shelter, food, healthcare and mental health
services, utilities support, and so much more. The cost of social services is out of reach for most
older adults in the U.S. In fact, poverty has increased among all older adults in the U.S. in recent
years, with 9.2 million older adults living in poverty, the highest rate among any age group.?’
Older immigrants already experience economic inequities and without these programs, low-
income older immigrants will indisputably fall into greater poverty.3®

Disenrollment and forgone enrollment will also harm the direct care workforce who provide
long-term care services to older adults in the U.S. Without the participation of immigrant
caregivers, our long-term care infrastructure would crumble under existing pressures and
staffing shortages, leading to millions of older adults and people with disabilities left without
someone to help them carry out their activities of daily living, like toileting, and eating. The
fiscal costs associated with neglected older adults in need are another “indirect cost” that must
be considered in DHS’s analysis, and the social costs of a society that leaves behind its elders
are irredeemable.

B. DHS’s proposed rule undermines the statutory intent of the public benefits programs
and will not save any costs.

DHS’s NPRM opens the door for older immigrants’ use of any type of public benefit or means-
tested benefit to be weighed against them in lawful permanent residency applications. This will
undermine the intent of many different public programs, which are aimed at supporting the
health, economic security, and safety of older adults.

Moreover, mass disenrollment from public benefits due to fear and confusion about the
proposed public charge rule will ultimately lead to lost revenue for the providers of public
programs, such as home health agencies and nursing facilities, health clinics, food banks,
shelters, and other social service providers. The inevitable spillover effects will result in
reductions in the workforce in an already strained economy.3°

Most importantly, DHS’s cost analysis ignores that immigrant communities are already at a
disadvantage in terms of accessing social supports due to policies like the 5-year bar and overall
use public benefits at a small fraction of the rate that U.S.-born people do. For example, the
CATO Institute estimated that in 2022, immigrant communities across all ages accessed only
$365.6 billion in means-tested benefits, compared to the $2.8 trillion accessed by U.S. born

37 U.S. Census Bureau, Income, Poverty and Health Insurance Coverage in the United States: 2024 (Sep. 9, 2025),
https://www.census.gov/newsroom/press-releases/2025/income-poverty-health-insurance-coverage.html.

38 Today’s Research on Aging, Elderly Immigrants in the United States (Oct. 2013),
https://www.prb.org/resources/elderly-immigrants-in-the-united-states/ (finding that foreign-born older adults
experience poverty at twice the percentage of U.S. born older adults, with certain nationalities of older immigrants
experiencing four times as much poverty).

39 Kaiser Family Foundation, Potential “Chilling Effects” of Public Charge and Other Immigration Policies on
Medicaid and Enrollment (Dec. 2, 2025), https://www.kff.org/medicaid/potential-chilling-effects-of-public-charge-
and-other-immigration-policies-on-medicaid-and-chip-enrollment/.
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people.?? Ultimately, DHS’s proposed rule will not result in significant cost savings, but will
create dangerous conditions for individual immigrants that are likely to be costly to the states
and other localities.

The costs have negative implications for older adults, including older immigrants, in the U.S.
The added economic strain to states and localities from DHS’s proposed public charge rule will
lead to them cutting back on critical services that older adults rely on routinely.** Programs that
help older adults remain independent and healthy, such as adult day centers or local meal
programs, are likely to experience losses in funding. Regardless of how you slice it, the NPRM is
a direct assault on older adults and older immigrants in our country.

V. Conclusion

Given the significant harms the NPRM will cause to older immigrants, their loved ones, and
older adults more broadly, we urge DHS to formally withdraw its proposed rule on the public
charge ground of inadmissibility and keep the 2022 rule in place. Thank you for your
consideration of Justice in Aging’s comments. If you have any questions about this submission,
please contact Sahar Takshi, Senior Attorney, at stakshi@justiceinaging.org.

Sincerely,

Denny Chan
Managing Director, Equity Advocacy

40 Cato Institute, Immigrant and Native Consumption of Means-Tested Welfare and Entitlement Benefits in 2022
(Feb. 18, 2025), https://www.cato.org/briefing-paper/immigrant-native-consumption-means-tested-welfare-
entitlement-benefits-2022#discussion.

41 See, e.g., Justice in Aging, The Budget Reconciliation Act of 2025 Means Harmful Cuts for Older Adults Aug. 5,
2025), https://justiceinaging.org/the-budget-reconciliation-act-of-2025-means-harmful-cuts-for-older-
adults/#:~:text=Places%20Access%20t0%20At%2DHome,that%20Medicare%20does%20not%20cover.
(highlighting ways in which services for older adults and people with disabilities are among the first to be cut when
states experience financial constraints).
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