JUSTICE IN AGING

FIGHTING SENIOR POVERTY THROUGH LAW

January 26, 2026

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS—4212-P

P.O. Box 8013, Baltimore, MD 21244— 8013.

Submitted electronically via requlations.qgov

Re: Medicare Program; Contract Year 2027 Policy and Technical Changes to the Medicare Advantage
Program, Medicare Prescription Drug Benefit Program (CMS 4212-P)

Justice in Aging appreciates the opportunity to provide comments on the above-referenced Notice of
Proposed Rulemaking (NPRM). Justice in Aging is an advocacy organization with the mission of
improving the lives of low-income older adults. We use the power of law to fight senior poverty by
securing access to affordable health care, economic security, and the courts for older adults with limited
resources. We have decades of experience with Medicare, Medicaid, and dual eligibility. Our advocacy
centers on issues that directly address systemic inequities faced by older adults of color, older women,
LGBTQ+ older adults, older adults with disabilities, and older adults who are immigrants or with Limited
English Proficiency (LEP).

Given our focus and deep expertise on the impact of health care programs on low-income older adults,
our comments discuss the effect the proposals would have on people dually eligible for Medicare and
Medicaid. Our comments are keyed to the headings in the NPRM and are presented in the order
discussed there.

|. Executive Summary

|.D. Supplemental Requests for Information

Thank you for the opportunity to respond to this supplemental request for information on topics
including (1) Modifying the five percent translation requirement found at 42 C.F.R. §§ 422.2267 and
423.2267; (2) Network adequacy; (3) Supplemental benefit utilization reporting; and (4) Special Needs
Plan (SNP) Models of Care.! Please see our responses, below.

Modifying the five percent translation requirements. Medicare enrollees face a maze of choices and
paperwork, which can be even more difficult for people with LEP. In one language access study;,
individuals with a limited proficiency reading English were “8 percentage points less likely to positively
rate their Medicare knowledge and 6.4 percentage points less likely to review their Medicare options
annually.”? Another study found that adults age 65 years or older with LEP had more difficulty accessing

! United States Department of Health and Human Services (HHS), Medicare Program; Contract Year 2027 Policy
and Technical Changes to the Medicare Advantage Program, Medicare Prescription Drug Benefit Program, and
Medicare Cost Plan Program (November 28, 2025) (“Medicare Advantage 2027 proposed rule”) at 90 FR 54,897.
2 Lilly Estenson and Mireille Jacobson, “Association Between Limited English Proficiency and Enrollment
Choice,” Innovation in Aging (2022).
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that care.® Similarly, a 2019 survey of California enrollees in the Medicare-Medicaid demonstration
found that 64% of English-speaking were very confident they knew how to manage their health
conditions, compared to only 20% of Chinese-speaking and 48% of Spanish-speaking enrollees; 92% of
English speakers said they knew who to call if they had a health need or questions about their health,
compared to 87% of Spanish speakers and 77% of Chinese speakers; and while 66% of English speakers
said they were very confident they could get their questions answered, only 43% of Spanish speakers
and 36% of Chinese speakers had the same confidence.*

These issues with access to and quality of care for people with LEP are directly related to and impacted
by language access. For example, a study found that half of enrollees with LEP in the California
Medicare-Medicaid demonstration could not get an interpreter.”

At the same time, we hear from advocates that many older adults with LEP do not know they have a
right to an interpreter and translations when receiving health care or interacting with their health plan.
Many rely on family and caregivers who are not qualified medical interpreters to interpret or even
communicate for them. Even those who are aware of their rights can be pressured by providers to do
without. Having plan and rights information in language for as many enrollees as possible is critical —it is
a prompt to start language access services and protections for the most significant health care
interactions.

The five percent translation requirements for required plan documents helps Medicare enrollees with
LEP understand their coverage and make informed choices about their health care. Justice in Aging
urges the Centers for Medicare and Medicaid (CMS) to not reduce the five percent translation
requirements in 42 C.F.R. §§ 422.2267 and 423.2267.

In addition, we urge CMS to expand the reach of this translation requirement by amending the
threshold. Specifically, we recommend setting a threshold of either 5% or 1,000 people, whichever is
lower, in a service area who speak a language other than English as triggering both the Notice of
Availability and the translation requirement for vital documents in 42 C.F.R. §§ 422.2267 and
423.2267. Implementing this threshold is the best way to effectuate meaningful access as required by
Title VI and is consistent with long-standing federal language access policies which provide covered
entities with clear standards that act as “safe harbors” to ensure compliance.®

There are populations in some plan service areas that use a language that does not fall within the top 15
languages for the state or meet the 5% threshold. In fact, the 5% trigger neglects many substantial non-
English speaking communities throughout the country, leaving those older adults and people with

3 Natalie Ramirez et. al., “Access to Care Among Adults with Limited English Proficiency,”Journal of General Internal
Medicine (2022).

4 SCAN Foundation, “2019 Findings from the Cal MediConnect Rapid Cycle Polling Project,” (May 2019); see also
DHCS, “Cal MediConnect Evaluation Outcome Report,“(2020).

5 Carrie Graham et al., “Assessing the Experiences of Dually Eligible Beneficiaries in Cal MediConnect: Results of a
Longitudinal Survey,” (2018).

642 U.S.C. § 2000d; see HHS Office for Civil Rights, Summary of Guidance to Federal Financial Assistance Recipients
Regarding Title VI and the Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons (last reviewed Mar. 6, 2025).
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disabilities without the appropriate language access to readily understand their coverage. Under the 5%
threshold, a community of 10,000 people with LEP in a metropolitan area of one million people would
not necessarily be notified of their right to an interpreter. Our review of American Community Survey
(ACS) data on the most common languages in each state reveals that the 5% threshold leaves out many
large language communities, such as nearly 14,000 Bengali speakers (40% of whom with LEP) in Florida
and 5,400 Nepali speakers (57% of whom with LEP) in Georgia.” Translated plan documents, which are
often technical, not only empower the enrollee to advocate for themselves, they also save the people at
community-based organizations assisting individuals with LEP time and effort of having to understand
and translate this information.

Network adequacy. Justice in Aging urges CMS to continue to take action to reduce the harm of ghost
networks.® When provider directories artificially inflate the size of the plan’s network, Medicare
enrollees are left with limited options when they can’t access providers. The process for seeking out-of-
network care in these circumstances can be opaque.

Supplemental benefit data reporting. Basic data about supplemental benefit utilization is necessary to
understanding current trends and developing responsive policy. Without data, policymakers will be left
in the dark. For instance, people may sign up for a plan because it offers access in-home support
services, which can make the difference in whether a person lives at home or in an institution. And yet,
though hundreds of Medicare Advantage plans offer in-home support services as a supplemental
benefit, data is not yet available about how many plan members use the benefit or their demographic
characteristics. States and the public need this data to hold plans accountable for accessible, quality
supplemental benefits, to assess and access and ensure an adequate network of qualified providers.
Justice in Aging urges CMS to continue moving forward with publishing more supplemental benefit
utilization data, and in the future, collecting demographic data along with supplemental benefit
utilization data, so that policy gaps can be analyzed and addressed.

SNP Model of Care. Dual Eligible Special Needs Plans (D-SNPs) are required to engage in care
coordination, the development of an individualized care plan, and transition of care to make sure a
person transitioning from more intensive care (for example, a hospital or skilled nursing facility) to
another setting receive support and their providers are notified. The details on how a D-SNP intends to
operationalize these requirements, however, are locked in the Model of Care document, which is not
available to the D-SNP enrollee, their advocate, or their provider. How, then, could an enrollee be
expected to know if their D-SNP is failing to follow their care requirements? How can a state or CMS
adequately provide oversight, if enrollees do not know to complain if their D-SNP doesn’t follow Model
of Care requirements? For this reason, Justice in Aging asks CMS to work on making key processes
found in Model of Care documents public. Some examples of these elements (taken from the Model of
Care matrix) include which SNP personnel are responsible for the individualized care plan; how the
enrollee and their caregiver is involved in the care plan development; how often the care plan is
reviewed; the communication plan for keeping the enrollee informed; and which personnel are
responsible for coordinating the care transition process to ensure follow up services and appointments
are scheduled and performed.

7 Author analysis of 5-year American Community Survey PUMS data (2017-2021).
8 See, e.g., Senate Finance Committee, “Majority Study Findings: Medicare Advantage Plan Directories Haunted by
Ghost Networks,” (May 2023).
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IV. Strengthening Current Medicare Advantage and Medicare
Prescription Drug Benefit Program Policies (Operational Changes)

IV.A. Special Enrollment Period for Provider Terminations (§ 422.62(b)(23))

Justice in Aging supports the proposed changes to 42 C.F.R. §§ 422.62(b)(23) and 422.2267(e)(12), which
clarify the process of seeking a Special Enrollment Period (SEP) when there is a change in provider
availability. Medicare enrollees face challenges accessing care due to narrow provider networks in
Medicare Advantage. This issue can be especially troublesome for dually eligible individuals, who are
more likely to be managing chronic conditions and disabilities that require specialist care.

Justice in Aging asks CMS to clarify that the SEP for exceptional circumstances would still be available
to individuals who face provider availability loss. There are many circumstances where a person would
face high barriers to care due to network changes, but who would not get a Provider Termination notice
(with information about an SEP under the proposed 42 C.F.R. § 422.2267(e)(12)(ii)(D)) or a notice that
CMS has determined that the person’s plan has had a “Significant Change in Provider Network.” For
example, a person may be on a waiting list to see a specialist for many months, without establishing a
patient relationship that would trigger the Provider Termination notice under 42 C.F.R. §
422.111(e)(2)(iii). The SEP for exceptional circumstances remains useful in these types of scenarios.

IV.E. Updating Third-Party Marketing Organizations Disclaimer Requirements (§§
422.2267,423.2267)

Justice in Aging commends efforts undertaken by CMS to ensure the information Medicare enrollees
receive from agents, brokers, and other third-party marketing groups about Medicare options is
accurate and accessible. However, we are concerned that Medicare enrollees, especially individuals who
prefer in-person services, will be negatively impacted with the proposal to remove the State Health
Insurance Assistance Programs (SHIPs) as a source of information from the Third-Party Marketing
Organization (TPMO) disclaimer. As acknowledged in this proposal, SHIPs provide unbiased information
about plan choices.® Unlike the Medicare.gov online services and 800-Medicare telephonic national
helpline services, SHIPs serve locally providing services via multiple modalities including free in-person
counseling and education to millions of Medicare enrollees, their families, and caregivers.*°

Before removing SHIPs from the TPMO disclaimer and providing only 800-Medicare and Medicare.gov
information, we urge CMS to consider the unintended consequences resulting from this proposal. For
example, this will likely result in an influx of calls to 800-Medicare potentially causing longer wait times
during critical periods including during Medicare Open Enrollment. With recent data showing SHIPs
provided 1.7 million hours of one-to-one counseling sessions and 1.5 million plan comparisons,*! SHIPs
are an important partner to CMS, the Social Security Administration, and 800-Medicare. Both 800-
Medicare and SHIP counselors offer needed, individualized support that is not available online. As

® Medicare Advantage 2027 proposed rule at 90 FR 54,951.
10 HHS, “State Health Insurance Assistance Program (SHIP) Report to Congress, GY 2021,” (November 2024).

1.
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Medicare becomes more complicated, both 800-Medicare and the SHIP network need investment to
strengthen their ability to respond to the influx of enrollees.

Investments in SHIPs to provide unbiased and comprehensive education regarding enrollment options,
including Original Medicare, Program of All-inclusive Care for the Elderly (PACE), Accountable Care
Organizations (ACOs), and Medicare Advantage plans would better serve the health care needs of
enrollees. Currently, SHIPs receive a total of $70 million in federal funding to counsel about 70 million
older adults and people with disabilities. Despite the growing Medicare population, SHIP funding has
remained relatively flat amounting to $1 per Medicare enrollee for over a decade.'? Accordingly, we
urge CMS to make more investments in SHIPs and enrollment counseling while simultaneously
consider additional restrictions on agent and broker activity beyond the proposals in the NPRM.

IV.F. Removing Rules on Time and Manner of Beneficiary Outreach (§§ 422.2264,
423.2264, 422.2274, 423.2274)

Justice in Aging opposes the proposal to remove rules on time and manner of beneficiary outreach. We
appreciate the motivation to improve the enrollment decision-making process, reduce the burden on
enrollees, and create a beneficiary-friendly outreach experience.®> However, we remain concerned that
the proposal to eliminate the 12-hour delay requirement and allow marketing events to take place
directly following educational events in the same location will only serve to confuse Medicare enrollees,
their families, and caregivers and exacerbate aggressive and misleading private plan marketing
practices. It is unclear whether an “appropriate break,”** however CMS defines this, will alleviate
confusion or mitigate abusive marketing practices.

Private plan marketing violations are not new and are well documented.'® CMS data shows an alarming
trend of increases in consumer complaints related to marketing practices.'® Additionally, a Senate
Finance Committee report documents the predatory targeting of specific groups of Medicare enrollees,
including dually eligible individuals enrolled in Medicare and Medicaid as well as individuals with

12 Congressional Research Service, “State Health Insurance Assistance Program (SHIP),” (Oct. 23, 2023); see also

Alex Cottrill, et al., “The Role of SHIPs in Helping People with Medicare Navigate Their Coverage,” Kaiser Family
Foundation (Sep. 24, 2025).

13 Medicare Advantage 2027 proposed rule at 90 FR 54,951.

14 Medicare Advantage 2027 proposed rule at 90 FR 54,953.

15U.S. Government Accountability Office, “CMS Assists Beneficiaries Affected by Inappropriate Marketing but Has
Limited Data on Scope of Issue,” Report to the Chairman, Subcommittee on Health, Committee on Ways and
Means, House of Representatives (Dec. 2009); see also U.S. Office of Inspector General, “Beneficiaries Remain
Vulnerable to Sales” Agents” Marketing of Medicare Advantage Plans,” (March 2010); U.S. Department of Justice,
“The United States Files False Claims Act Complaint Against Three National Health Insurance Companies and Three
Brokers Alleging Unlawful Kickbacks and Discrimination Against Disabled Americans,” Press Release (May 1, 2025).
16 HHS, Medicare Program; Contract Year 2023 Policy and Technical Changes to the Medicare Advantage and
Medicare Prescription Drug Benefit Programs; Policy and Regulatory Revisions in Response to the COVID-19 Public
Health Emergency; Additional Policy and Regulatory Revisions in Response to the COVID-19 Public Health
Emergency (Final Rule) (May 9, 2022), 87 FR 27,704, 27,707.
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cognitive impairments. !’ According to the report, the impact of misleading marketing practices includes
disruptions in access to care and medically necessary prescription medications potentially causing
detrimental effects on enrollee overall health.'® Consistent with these report findings, systematic
targeting of PACE enrollees, many of whom were diagnosed with dementia and other complex medical
needs, was documented in a letter to CMS. The harms caused to PACE enrollees who lost important
benefits because they were switched to Medicare Advantage plans that did not meet their medical,
prescription, and other needs such as transportation, included not only delays in access to care, but
health declines with serious implications.*

Before finalizing this proposal, we urge CMS to strongly consider the impact on Medicare enrollees, 20%
of whom are dually eligible with complex medical needs,? and their access to care and medically
necessary prescription medications. Given the acute risk this change poses to the health of Medicare
enrollees, Justice in Aging supports maintaining the current rules that separate educational activities
from sales activities to ensure Medicare enrollees, their families and caregivers can make informed
decisions about their health care without pressure to enroll in a private plan. Rather than the current
proposal, we provide more guidance to private plans on educational activities. For example, CMS should
provide plans with a standardized template for educational activities and require plans to cover plan
specific information in clear and accessible language including and not limited to topics such as out-of-
pocket costs, supplemental benefits, and provider networks. Additionally, we encourage CMS to
educate consumers on how to file complaints related to abusive private plan marketing practices with
Medicare and provide more streamlined access to the SEP for enrollees impacted by private plan
marketing violations.

IV.G. Relaxing the Restrictions on Language in Advertising (§§ 422.2262, 423.2262)

Justice in Aging opposes CMS’ proposal to relax restrictions on language in advertising. While we
understand efforts to reduce administrative burden, we remain concerned that the proposal to remove
the current restrictions on the use of superlatives will only shift the burden from private plans to
Medicare enrollees. Without this prohibition, Medicare enrollees, their families, and their caregivers will
be tasked with verifying the accuracy of plan marketing materials and information. This is a daunting
process given the numerous plan options, and the deluge of marketing materials sent out every year
during Medicare Open Enrollment.

17U.S. Senate Committee on Finance, Majority Staff, “Deceptive Marketing Practices Flourish in Medicare

Advantage,” at 9 (Nov. 2022).

18 1d.

19 See LeadingAge, “Associations Urge Tougher Enforcement of Anti-Predatory Medicare Advantage Marketing
Practices,” Press Release (Aug. 7, 2024); see also National Pace Association and LeadingAge, Letter to CMS (July 25,
2024).

20 Medicare Payment Advisory Commission and the Medicaid and CHIP Payment and Access Commission, “Data

book: Beneficiaries dually eligible for Medicare and Medicaid,” at 10 (December 2025).
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Medicare enrollees are overloaded with plan options, and marketing materials making the process of
choosing coverage stressful and challenging. Data shows that 69% of Medicare enrollees did not review
their plan options during Open enrollment in 2022. This trend was higher among enrollees with lower
incomes, identified as Black or Hispanic, dually eligible, diagnosed with a disability, and age 85 and
older.?! Additionally, a recent study shows more enrollees with lower incomes reported private plan
advertisements led them to believe something about a plan only to find later that the information was
untrue.?

To minimize the burden on Medicare enrollees, their families and caregivers, Justice in Aging supports
maintaining marketing requirements that prohibit inaccurate information, misleading information, and
superlatives. We believe CMS can take additional steps to alleviate the confusion that choice overload
causes due to the oversaturated Medicare Advantage plan markets. In addition to uplifting the need for
more unbiased benefits counseling, multiple experts have recommended simplifying the private plan
landscape with structured and standardized options that demonstrate meaningful difference between
plans.?

We urge CMS to reinstate the “meaningful difference” requirement and restrict approval to Medicare
Advantage plans with benefit packages that are “substantially different” from other plans offered by the
same parent company in the same service area.?* We also support additional funding and promotion of
the SHIPs to ensure more Medicare enrollees have access to unbiased, individualized local counseling.

IV.H. Third-Party Marketing Organization Oversight: Revising the Record Retention
Requirements for Marketing and Sales Call Recordings (§§ 422.2274(g)(2),
423.2274(g)(2)

Justice in Aging opposes CMS’ proposal to revise record retention requirements for marketing and sales
calls. Justice in Aging supports existing rules that require private plans to maintain records for calls.
Audio recordings of marketing, sales, and enrollment calls provide an important record that can support
a Medicare enrollee’s marketing violation complaint with Medicare and can lead to a timely resolution
(e.g., retroactive or prospective enrollment via a SEP). As CMS has acknowledged in this proposal, call

21 KFF, ”Nearly 7 in 10 Medicare Beneficiaries Did Not Compare Plans During Medicare’s Open Enrollment Period,”
(Sep. 26, 2024).

22 The Commonwealth Fund, ”The Private Plan Pitch: Seniors’ Experiences with Medicare Marketing and
Advertising,“(Sep. 12, 2023).

23 The Commonwealth Fund, “Lessons from the ACA: Simplifying Choices to Optimize Health Coverage,” (Dec. 2,
2025) ; see also Jason Abaluck and Jonathan Gruber, “Less Is More: Structuring Choice for Health Insurance Plans,”
1% Steps for Health Care Reform; Wandi Bruine de Bruin and Jonathan Blum, “Stop overloading older adults with
Medicare plan choices: They don’t help people make better selections — they just increase anxiety,” STAT10 (Oct.
15, 2025); Medicare Rights Center, "Medicare Advantage Proliferation: Too Much of a Complicated Thing,” (July
23, 2025).

24 HHS, Medicare Program; Contract Year 2019 Policy and Technical Changes to the Medicare Advantage, Medicare
Cost Plan, Medicare Fee-for-Service, the Medicare Prescription Drug Benefit Programs, and the PACE Program
(final rule), 83 FR 16,440, 16,490 (April 16, 2018).
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recordings have played an important role in enforcing plan compliance and accountability.? Similar to
recommendations previously made by experts, we urge CMS to audit Medicare Advantage plan
marketing activities,® track and monitor plan disenrollment data including the reasons for the
disenroliment and hold bad actors accountable in its oversight capacity.?” Additionally, we ask CMS to
make the disenrollment data it collects from private plan sponsors publicly available in formats that
are conducive to analysis by researchers, and other interested groups.

Justice in Aging agrees with CMS that enrollment calls should be retained for 10 years. We ask to clarify
the regulatory text. The proposed regulatory text appears to change 42 C.F.R. §§ 422.2274(g)(2)(ii) and
423.2274(g)(2)(ii) to remove enroliment calls form the list of retained documents; please clarify where in
regulation the enrollment call retention requirements would reside.

IV.l. Rescinding the Requirement for the Notice of Availability (42 C.F.R.
§§ 422.2267(e)(31), 423.2267(e)(33)

Justice in Aging strongly opposes CMS’s proposal to delete Notice of Availability requirements at 42
C.F.R. §§422.2267(e)(31) and 423.2267(e)(33) and instead rely on the Office for Civil Rights (OCR) notice
requirements at 45 C.F.R. § 92.11(a). The Notice of Availability is what informs plan enrollees of their
rights and how to access interpreters and auxiliary aids and services. Including the Notice of Availability
requirement within the Medicare regulations addressing all materials and content that Medicare
Advantage and Part D plans are required to provide is not duplicative. Rather, it provides clear direction
to plans in one place and within the context of Medicare.

Medicare enrollees often need to call their plan and seek help with issues ranging from provider access
to coverage denials to billing. It is essential, then, for enrollees with LEP and with disabilities to know
that the conversation and help navigating complex situations will be conducted in their primary
language and that any necessary interpretation and auxiliary aids and services will be provided timely
and are available free of charge. If an enrollee is unaware of the interpretation and other resources
available to them, it can quickly lead to barriers to care.

While OCR regulations remain in place, these requirements are not tailored to Medicare plans, and do
not have the same scope of coverage. For example, OCR requirements do not require plans to provide
the notice in languages beyond the top 15 if they are the primary language of at least five percent of the
individuals in the plan’s service area. As discussed in section I.D. of our comments, there are sizable
communities with LEP who are not captured by the top 15 language threshold. We reiterate our request
to expand the five percent threshold to include translation of the Notice and other important
documents into languages spoken by 1,000 individuals in a plan’s service area.

25> Medicare Advantage 2027 proposed rule at 90 FR 54,958.
26 |.S. Office of Inspector General, “Beneficiaries Remain Vulnerable to Sales’ Agents’ Marketing of Medicare

Advantage Plans,” p. iii (March 2010).
27 U.S. Government Accountability Office, “CMS Assists Beneficiaries Affected by Inappropriate Marketing but Has

Limited Data on Scope of Issue,” p. 21 Report to the Chairman, Subcommittee on Health, Committee on Ways and

Means, House of Representatives (Dec. 2009); see also U.S. Senate Committee on Finance, Majority Staff,
“Deceptive Marketing Practices Flourish in Medicare Advantage,” p.19, (Nov. 2022).
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Justice in Aging urges CMS to retain Notice of Availability requirements in the Medicare regulations to
ensure Medicare Advantage and Part D plans understand their obligations and to ensure more
individuals with LEP and with disabilities in a plan’s service area are aware of their rights.

V. Medicare Advantage / Part C and Part D Prescription Drug Plan
Quality Rating System (Star Ratings)

B. Adding, Updating, and Removing Measures (§§ 422.164, 423.184)

Justice in Aging urges further consideration before removing the following metrics from Star Ratings:

Plan Makes Timely Decisions About Appeals

Reviewing Appeals Decisions

Special Needs Plan Care Management

Call Center — Foreign Language Interpreter and TTY Availability
Complaints about the Health/Drug Plan

Medicare Plan Finder Price Accuracy

Members Choosing to Leave the Plan

Nou,swDhR

While Justice in Aging understands the importance of using a limited set of metrics that are not “topped
out,” there is concern that the removal of language access, disability access, customer service, care
management, and appeal measures may have a negative effect on actual provision of these critical
services. CMS should consider alternative approaches to measures that are currently met by most or all
plans, perhaps by increasing the cut point (the reference point that a plan must meet to meet a quality
standard) — thus continuing to push for greater access to accessible communication tools and timely,
accurate appeal. Another alternative could be reassessing whether or how these high-scoring measures
should impact payment, without erasing the valuable accessible information they provide to Medicare
enrollees and the public. The existence of metrics can inform long-term plan operations; for instance,
ensuring that adequate vendor contracts are in place to meet language access requirements, and
moderating the amount of prior authorization conducted to match the infrastructure a plan has to
conduct a timely appeal.

These domains are not trivial matters — they affect basic access to health care. Most importantly, in the
Star Ratings, these measures are made public, which empowers Medicare enrollees and their advocates
to make informed choices about their coverage, including identifying outliers that are not doing an
adequate job, and holds plans accountable in a different way than other quality measures do.

Justice in Aging asks CMS to describe its activities going forward to ensure compliance with appeal,
communications, and other requirements. For instance, will CMS continue to conduct “secret shopper”
calls to ensure that language interpreter services and auxiliary aids and services are functioning well?
Will results be published in a manner that will allow Medicare enrollees to compare plans? Justice in
Aging is aware of how the Complaints Tracking Module process is effective because complaints affect
Star ratings. How will CMS ensure that plans are held accountable customer service and access following
deletion of these measures? Justice in Aging urges CMS to continue robust monitoring and
transparency to ensure language access, customer service, appeals functions, and other plan services
meet standards to facilitate access to quality, timely care.
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VI. Improvements for Special Needs Plans

VI.B. Passive Enroliment by CMS (§ 422.60)

Justice in Aging opposes CMS’ proposal to widen the circumstances under which passive enrollment can
be utilized under 42 C.F.R. § 422.60(g)(1)(iii). As described in the preamble to the proposed rule, this
passive enrollment process may happen when an individual’s D-SNP either non-renews for the
upcoming plan year or terminates in the middle of the plan year. In both of these scenarios, individuals
have notice of their D-SNPs non-renewal or termination, and the opportunity to pick another plan
(either during fall open enrollment or during an SEP for plan termination). If a person does not pick a
Medicare Advantage plan or Part D plan, automatic enrollment through the existing crosswalk process
may already be available.?®

As described in the preamble, CMS has been unable to find D-SNPs with substantially similar provider
and facility networks to transition members to from their non-renewing or terminating plan. Given the
lack of consistent provider networks, individual’s choice to not enroll in another D-SNP makes logical
sense. When asked, Medicare enrollees consistently rank access to their provider as one of the most
important factors in picking their plan. For dually eligible individuals facing chronic conditions, the
choice to keep a network together is quite important. To quote a report asking dually eligible individuals
why they opted out of managed care - “Most older adults with multiple chronic conditions and younger
people with lifelong disabilities have worked long and hard to cobble together a network of care that is
responsive to their individual and complex needs and preferences.”?®

Passive enrollment (as it exists currently and under the proposed rule) sets up a maze of confusing steps
a person must take to select Traditional Medicare during fall open enrollment or the SEP. Here is a
scenario to illustrate:

Robert received notice from his D-SNP plan on October 2" informing him that the D-SNP would
not be renewing for the next plan year. The notice included information about the next steps for
choosing coverage, as required by regulation.®® Robert has diabetes and relies on a number of
specific medications to stay healthy. Robert works with his SHIP counselor to select a standalone
prescription drug plan that covers his medications. He confirms that his primary care provider
will take Traditional Medicare.

Robert’s state decides to engage in passive enrollment. (It’s possible that Robert might be
eligible for an exemption from passive enrollment at 42 C.F.R. § 422.60(3)(ii), but the
applicability of this exemption for individuals choosing a standalone Part D plan is unclear). On
January 1%, instead of being enrolled in the standalone Part D plan he chose, he is enrolled in a
D-SNP, one that does not cover his medications or his primary care provider. He missed the
notice offering an option to decline the plan3! because it was from the new D-SNP's company
and he assumed it was junk mail.

2842 C.F.R. §422.530

29 UCLA Center for Health Policy Research, ”Cal MediConnect Enrollment: Why Are Dual-Eligible Consumers in Los
Angeles County Opting Out?“ (September 2017).

3042 C.F.R. §422.506(a).

31 Required in 42 C.F.R. § 422.60(g)(4).
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Though he would have access to a Special Enrollment Period to disenroll from the D-SNP and
join Traditional Medicare with the Part D plan he chose, the plan selection through the SEP
would not be effective until at least February.3? He may face confusing processes to stay on
medications, though he may be able to access the Part D transition process to avoid out of
pocket medication costs in January.®

By increasing the number of circumstances under which passive enrollment occurs, this proposal could
lead to a paternalistic override of an individual’s plan enrollment decision. There are alternative policy
levers available to encourage individuals to choose another D-SNP following the termination or non-
renewal of their current D-SNP, including making information better available about plan choices;
encourage better D-SNP provider networks; and making integrated care offerings more attractive. If
CMS moves forward with finalizing the proposed rule, we ask CMS to clarify in regulation that the
exemption in 42 C.F.R. § 422.60(3)(ii) applies to individuals who have affirmatively selected a
standalone prescription drug plan.

We also ask that the continuity of care option should be at least 12 months, and plans should be
required to provide information about the transition refill process for eligible enrollees whose
prescriptions medications are not covered by the new plan. We ask that CMS require plans to make
reasonable efforts to contract with providers that they have entered into continuity of care
arrangements with, to improve network availability.

Justice in Aging would like to raise concerns about a similar process, default enroliment. In default
enrollment, the notice explaining the opt-out process comes from the new plans, which can easily be
dismissed as junk mail. There is also very little public data about default enrollment — including answers
to questions like how many people are default enrolled each year and how many people are using the
opt out process. Further, we don’t know if default enrollment opt-out notices follow language and
disability preferences of the enrollee. We need data to understand whether default enroliment is
working for people and truly reflecting their preferences.

VI.C. Continuity in Enrollment for Full-Benefit Dually Eligible Individuals in a D-SNP
and Medicaid Fee-for-Service (§§ 422.107, 422.514)

Justice in Aging supports efforts to make the D-SNP market easier to evaluate by dually eligible
individuals looking at plans. Depending on the state, the market can unhelpfully include multiple D-SNPs
offered by the same company that have little meaningful difference between them. Flooding the market
with substantially similar plans can diminish the capacity for older adults to make carefully considered
plan choices.

In response to CMS’ request for comments on whether §422.562(a)(5)(i)(A) should be amended “to
require Medicare Advantage organizations with D-SNPs to report on their activities for assisting
Medicaid Fee-for-Service (FFS) enrollees in obtaining Medicaid covered services instead of or in addition
to the existing oversight mechanisms outlined.” Justice in Aging strongly supports efforts to increase
reporting requirements for plans following care coordination requirements. Though plans are already

32 |n this scenario, he would be eligible for a Special Enrollment Period for individuals subject to passive
enrollment. 42 C.F.R. § 422.60(g)(5), available for the first three months following enroliment. As a dually eligible
individual, Robert would also be eligible for a monthly Special Enrollment Period, as long as he has not been
notified that he is either ”at risk” or "potentially at risk.” 42 C.F.R. § 423.38(c)(4)(ii).

33 See Section 30.4.1 of the Medicare Prescription Drug Manual.
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required to report to CMS on these activities under 42 C.F.R. § 422.562(a)(5), added detail about
required reporting focused on the needs of Medicaid FFS enrollees would move policy in the right
direction. The appeals processes differ between Medicaid managed care and FFS, so clarifying that
reporting is required for each would be helpful.

Justice in Aging asks CMS for more clarity around the proposed regulatory changes, as follows.

Please keep clear in regulatory language that all D-SNPs are required to engage in activities described
in 42 C.F.R. § 422.562(a)(5). The proposed language at 42 C.F.R. § 422.514(h)(3)(iv), requiring a narrow
set of D-SNPs to comply with 42 C.F.R. § 422.562(a)(5) is likely unnecessary since under current
regulations all D-SNPs are already required to follow 42 C.F.R. § 422.562(a)(5) and risks adding confusion
about the applicability of 42 C.F.R. § 422.562(a)(5) to all D-SNPs.

Please clarify in regulatory language who is eligible to enroll in a D-SNP. Starting 2027, current
regulations (at 42 C.F.R. § 422.514(h)(1)(ii)) require certain D-SNPs (those with an affiliated Medicaid
Managed Care Organization (MCO) and who enroll full-benefit dually eligible individuals) to only enroll
individuals who are enrolled in an affiliated Medicaid MCO (or who are in the process of enrolling in an
affiliated Medicaid MCO). It appears that CMS intends for D-SNPs be allowed more relaxed enrollment
restrictions than is currently allowed in 42 C.F.R. § 422.514(h)(1)(ii), for example, by allowing FFS
Medicaid enrollees to enroll in Highly Integrated Dual Eligible Special Needs Plans (HIDE SNPs) and
Coordination-Only Dual Eligible Special Needs Plans (CO D-SNPs). However, none of the proposed
regulatory language amends the language of 42 C.F.R. § 422.514(h)(1)(ii). For example, the 42 C.F.R. §
422.514(h)(3) provides exceptions to the contract restrictions at 42 C.F.R. § 422.514(h)(1)(i), but not the
enrollment restrictions at 42 C.F.R. § 422.514(h)(1)(ii). Justice in Aging asks CMS to provide clear
regulatory language about which populations (including individuals in Medicaid FFS and individuals
enrolled in a Prepaid Ambulatory Health Plan (PAHP) or Prepaid Inpatient Health Plan (PIHP)) can
enroll in D-SNPs subject to enrollment restrictions described in 42 C.F.R. § 422.514(h)(1)(ii). This will be
helpful for both enrollees and enrollment counselors to understand which D-SNP options are available
to them.

Please clarify the regulatory restrictions on the number of D-SNPs a parent company can offer. In the
preamble, CMS describes how in certain situations (e.g., HIDE SNPs with over half enrollment in
Medicaid FFS, or certain CO D-SNPs) the parent company would be, under proposed rules, allowed to
offer more than one D-SNP in an area. The proposed language for 42 C.F.R. § 422.514(h)(3)(iii) is below:

If the State Medicaid agency's contract with the MA organization permits full benefit dually
eligible beneficiaries to be enrolled in a plan that is not a HIDE SNP or FIDE SNP per
§422.107(d)(1)(i), or a HIDE SNP with the majority of its enrollees in Medicaid fee-for-service,
the MA organization, its parent organization, or an entity that shares a parent organization with
the MA organization may offer one or more additional D-SNPs for full benefit dual eligible
individuals in the same service area.

The phrase “or a HIDE SNP” may cause confusion. For example, the sentence could be interpreted to
mean one of the following:
o “If the State Medicaid agency's contract with the MA organization permits full benefit dually
eligible beneficiaries to be enrolled in a ... HIDE SNP with the majority of its enrollees in
Medicaid fee-for-service,”
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e “If the State Medicaid agency's contract with the MA organization permits full benefit dually
eligible beneficiaries to be enrolled in a plan that is not a ... HIDE SNP with the majority of its
enrollees in Medicaid fee-for-service,”

Please clarify this language; for instance, consider addressing CO DSNPs and HIDE SNPs in separate
sentences.

Justice in Aging urges CMS to produce enrollee-facing material with enough information for
individuals to understand their D-SNP enrollment choices. Even with clear regulatory language, it will
be extremely difficult for a dually eligible individual to understand whether they are eligible to enroll in a
D-SNP starting in 2027. For example, even though enrollment restrictions rely on the type of D-SNP (e.g.,
FIDE, HIDE, CO D-SNP; Applicable Integrated Plan (AIP), or non-AlP), this information is not available on
Medicare Plan Finder. And even though affiliation information (whether a D-SNP’s parent company has
an affiliated Medicaid MCO, and the identify of that affiliated MCO) is required to understand D-SNP
eligibility, that information is usually not available anywhere (Justice in Aging only knows of two states
that have compiled that information). Even basic information, for example whether a D-SNP allows
partial benefit dually eligible individuals to enroll, can be very hard to find. As 2027 approaches, please
prepare consumer-friendly state-specific information to help dually eligible individuals understand their
D-SNP enrollment options. For instance, CMS could update its list of D-SNPs to include the name of
affiliated Medicaid MCOs.3* Though these tables may be more detailed that the typical Medicare
enrollee would use, SHIP counselors often make their own tables of D-SNPs at the beginning of open
enrollment each fall, and this additional information on affiliated MCOs would facilitate plan choice.

VI.D. Contract Modifications for D-SNPs Following State Medicaid Agency Contract
Termination (§422.510)

Justice in Aging supports CMS’ proposal to provide a clearer mechanism for CMS to terminate a contract
with a D-SNP after the D-SNP no longer has an active contract with the state. State oversight of D-SNPs
is essential to upholding quality of care for dually eligible individuals. For instance, states use their
contracting authority to enhance care coordination and care transition requirements; require plans to
share information and data; and enhance consumer protections. States operate unique Medicaid
systems with specific health care landscapes, which makes their State Medicaid Agency Contract (SMAC)
requirements tailored to their populations and Medicaid programs helpful for addressing issues of duals
integration.

For these requirements to ensure access to quality care for dually eligible individuals, there needs to be
clear state authority to cancel contracts if D-SNPs are not compliant. These decisions are not taken
lightly. But when performance is such that care is worsened, states should be assured that their actions
will result in the D-SNP no longer operating in the state for that specific contract.

34 For one list of D-SNPs that CMS produces, see https://www.cms.gov/medicare/medicaid-
coordination/about/dsnps and then look under the header “2026 Integrated D-SNPs.”
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VI.E. Limitations on D-SNP-Only Contracts Submitting Materials under the Multi-
Contract Entity Process (§§ 422.2261, 423.2261)

Justice in Aging supports CMS’ proposal to prohibit D-SNP-only contracts from submitting materials
under the multi-contract entity process. Dually eligible individuals are a key Medicaid population,
representing a significant portion of Medicaid enrollment and experience higher health care needs.
States need to understand how managed care is working for dually eligible individuals and where
improvements can be made to ensure quality of care. Justice in Aging asks CMS to go further and
require all D-SNPs to register under their own contract number, not grouped together with other D-
SNPs or Medicare Advantage plans. This will allow for greater transparency for states, as well as better
monitoring for compliance and better-quality metric reporting. Combining D-SNPs with other plans in
the same contract number muddles data and accountability.

VI.F. Request for Information: C-SNP and [-SNP Growth and Dually Eligible
Individuals

Thank you for raising the issue of the growth of Chronic Condition Special Needs Plans (C-SNPs) and
Institutional Special Needs Plans (I-SNPs), and the large proportion of dually eligible individuals in C-
SNPs. Justice in Aging is concerned that C-SNPs are being used to circumvent look-alike requirements. C-
SNPs are not subject to the limits on the percentage of enrollees who are dually eligible; and at the
same time, C-SNPs are not subject to rules designed to better serve dually eligible individuals.

The increased share of full-benefit dually eligible individuals as a percentage of C-SNP membership over
time, from 60% in 2021 to 85% in 2025, indicates that this issue may be growing over time. There are
also signs that some C-SNPs are targeting dually eligible individuals for enroliment. We’ve heard from
advocates that some C-SNPs charge high co-payments, which likely has the effect of discouraging
enrollment by individuals who do not have Medicaid coverage of Medicare cost-sharing. This approach
also has an effect of charging state Medicaid agencies high rates for Medicare cost-sharing coverage.
Worryingly, 27.5% (more than 1 in 4) of new C-SNP enrollees came from a plan that offered some form
of integration in the prior year.?®

Justice in Aging urges CMS to seek approaches to this issue that improve the quality of integrated care
for dually eligible individuals. We support a system where a dually eligible individual who is enrolled in
a C-SNP or I-SNP can access high-quality integration, including accessing their Medicaid and Medicare
benefits without delay, and have access to quality person-centered care coordination. This can be
accomplished through heightened requirements for I-SNPs and C-SNPs to engage in care coordination
and integration. Alternatively, if C-SNPs and I-SNPs are not providing adequate coordination and
integration, we support caps on the number of dually eligible individuals allowed to enroll in C-SNPs and
I-SNPs through an expansion of D-SNP look-alike rules to these plan types.

Justice in Aging recommends that CMS to work closely with states to develop workable approaches
that take into account limited state resources. For instance, applying the look-alike threshold and
adding federal care coordination and transition requirements (such as those at 42 C.F.R. § 422.562(a)) to
CSNPs may be a lighter lift for states than requiring separate state contracts with C-SNPs. C-SNPs
themselves vary, some catering to people with diabetes or autoimmune conditions to HIV/AIDS,

35> Rebekah | Stein et. al., ”Growth Of C-SNPs May Be Jeopardizing Medicare-Medicaid Integration,” Health Affairs

(September 2025).
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disabling mental health conditions, or end stage renal disease. Since C-SNPs vary by qualifying condition,
some dually eligible individuals may be better served by specialized care coordination teams in a C-SNPs
compared to others. A formal evaluation of health outcomes by C-SNP type would also shed light into
whether look-alike thresholds should be applied uniformly across C-SNPs, or by C-SNP type.

Finally, Justice in Aging urges CMS to share more data with states. For example, we understand that
states may not have access to data on how many dually eligible individuals are enrolled by plan. This
makes it difficult to understand the dynamics of the C-SNP and broader Medicare Advantage
marketplace and respond with state policy that serves dually eligible individuals.

VIl. Reducing Regulatory Burden and Costs in Accordance with Executive
Order 14192

VII.C. Rescind Mid-Year Supplemental Benefits Notice

Justice in Aging opposes CMS’ proposal to eliminate the mid-year notice of supplemental benefit
availability. Justice in Aging is concerned that many of the supplemental benefits that are marketed to
enrollees go unused. Data on utilization of supplemental benefits is limited, but what is available points
to under-utilization.?® Details about how to access and use supplemental benefits can be hard to find.3’
For example, we’ve heard complaints where individuals do not know what benefits they are eligible for,
and concern that they are not able to use those benefits because of hidden, additional restrictions and
requirements. Personalized information about unused benefits can also be very helpful for dually
eligible individuals, who are often juggling coordination of Medicare and Medicaid benefits with limited
information. The mid-year notice would be a tool for individuals to use the benefits that they are eligible
for, for the purpose of improving health. People are choosing plans with narrower networks and higher
rates of prior authorization in part because of aggressive advertising touting supplemental benefits. And
yet, information on how to use benefits and what benefits are available, can be scarce and confusing
once a person enrolls. CMS should implement the midyear notice requirements. Justice in Aging would
like to renew our request for plans to be required to post supplemental benefit eligibility criteria on
their website, for added transparency and consumer choice.

VII.D. Revisions to Ensuring Equitable Access to Medicare Advantage Services

Justice in Aging opposes CMS’ proposal to delete the following examples of Medicare enrollee
populations that should be given equitable access to benefits: members of the LGBTQ population;
people with disabilities; people living in rural areas, people from diverse religious backgrounds; and
people affected by poverty. Individuals on this list face significant barriers to care:
e Rural dually eligible individuals have higher mortality, and this mortality is not decreasing
compared to non-rural dually eligible individuals.3® Rural Medicare enrollees are more likely to

36 Christopher L. Cai et. al., Use and Costs of Supplemental Benefits in Medicare Advantage, 2017-2021, JAMA
Network Open (2025); Lisa E. Simon, Kamyar Nasseh, and Marko Vujicic, ”“Medicare Advantage Dental Benefits in
2025: Steady Improvement or More of the Same?,” Health Affairs (2025); Gretchen Jacobson et. al., ”What do
Medicare Beneficiaries Value About their Coverage?,”(2024).

37 Julie Carter and Rachel Gershon, ”Clearer Choices: Why Medicare Advantage Enrollees Need Better Information
on Supplemental Benefits,” Health Affairs (2025).

38 Emefah Loccoh et. al., “Rural-Urban Disparities in All-Cause Mortality Among Low-Income Medicare
Beneficiaries,” 2004-17, Health Affairs (Feb. 2021).

JUSTICE IN AGING

15


https://www.healthaffairs.org/content/forefront/medicare-advantage-dental-benefits-2025-steady-improvement-more-same
https://www.healthaffairs.org/content/forefront/medicare-advantage-dental-benefits-2025-steady-improvement-more-same
https://www.commonwealthfund.org/publications/surveys/2024/feb/what-do-medicare-beneficiaries-value-about-their-coverage
https://www.commonwealthfund.org/publications/surveys/2024/feb/what-do-medicare-beneficiaries-value-about-their-coverage
https://www.healthaffairs.org/content/forefront/clearer-choices-why-medicare-advantage-enrollees-need-better-information-supplemental
https://www.healthaffairs.org/content/forefront/clearer-choices-why-medicare-advantage-enrollees-need-better-information-supplemental
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2020.00420?casa_token=2UGvDoYdLp4AAAAA%3AjTD2F-oDyjtlw4poURM9OOX6NiPBWd8aD643yvBKxmI9CVfKRNPqt3lRuTVv3w-tgoTSPMmB4-1j
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2020.00420?casa_token=2UGvDoYdLp4AAAAA%3AjTD2F-oDyjtlw4poURM9OOX6NiPBWd8aD643yvBKxmI9CVfKRNPqt3lRuTVv3w-tgoTSPMmB4-1j

express dissatisfaction with their care. Rural hospitals are facing low reimbursement rates and
delays in payment from Medicare Advantage plans.*

e Medicare Advantage enrollees with disabilities had worse health care experiences and
outcomes, compared to enrollees without disabilities, especially for low-income enrollees with
disabilities.** Medicare enrollees with severe functional disabilities had significantly greater out-
of-pocket spending.*? Medicare enrollees with activity limitation are more likely to report
trouble getting needed health care.®

e About one percent of surveyed Medicare Advantage enrollees reported unfair treatment in
health care settings due to culture or religion.*

e LGBTQindividuals face higher financial burdens with accessing health care.*” Transgender
Medicare enrollees were more likely to delay needed care due to discrimination and other
factors, leading to higher rates of emergency health care needs.* Transgender adults report
mistreatment in health care and long-term care settings, which leads to delays in needed care.*

e People with low incomes face greater barriers to care.*®

Amending this rule will take away clarity for plans. The current list is specific, inclusive, and a helpful
guide.

VII.E. Rescinding the Annual Health Equity Analysis of Utilization Management
Policies and Procedures

Justice in Aging opposes CMS’ proposal to rescind requirements for the utilization management
committee to (1) Include an expert in health equity; and (2) Conduct an annual health equity analysis of
utilization management activities; and (3) Publish that analysis. High rates of prior authorization and
other utilization management practices are emerging as key factors in delays in needed care. For dually
eligible individuals with higher rates of chronic conditions and disabilities, access to timely services is
especially important, and even in situations where Medicaid will cover the service if not covered by
Medicare, Medicare plan prior authorization can significantly delay Medicaid coverage.

39 Carrie Henning-Smith et. al., ”Differences by Rurality in Satisfaction with Care Among Medicare

Beneficiaries,” The Journal of Rural Health (May 2020).

40 Sarah Jane Tribble, ”Tiny, Rural Hospitals Feel the Pinch as Medicare Advantage Plans Grow,” KFF Health News
(Oct. 23, 2023).

41 CMS, ”Disparities in Health Care in Medicare Advantage Associated with Dual Eligibility or Eligibility for Low-
Income Subsidy and Disability,” (May 2023).

42 Sungchul Park and Jim P. Stimpson, “Health Care Expenses and Financial Hardship Among Medicare Beneficiaries

with Functional Disability,” JAMA Network Open (June 17, 2024).

43 Heather F. McClintock et. al., Disability Stages and Trouble Getting Needed Health Care Among Medicare
Beneficiaries,” Am J Phys Med Rehabil (2017).

4 Megan Matthews et. al., ”Medicare Advantage Enrollees’ Reports of Unfair Treatment During Health Care
Encounters,” Health Affairs Scholar (May 2024).

45 KFF, ”Health Care Access and Financial Barrers Among LGBT People Amidst Looming Health Care Costs,” (July 17,
2025).

46 Gray Babbs et. al., ”“Emergency Department Use Disparities Among Transgender and Cisgender Medicare
Beneficiaries, 2011-2020,” JAMA Internal Medicine (Feb. 12, 2024).

47 KFF, ”LGBT Adults’ Experience with Discrimination and Health Care Disparities: Findings from the KFF Survey of
Racism, Discrimination, and Health,” (April 2024).

48 MedPAC, ”Disparities in Outcomes for Medicare Beneficiaries with Different Social Risks,” (July 2023).
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When asked, Medicare enrollees note that access to services without delay is one of the most important
factors when choosing Medicare coverage. Public information about plan approaches to prior
authorization would give consumers more information and market power when picking a plan that
meets their needs. The Annual Health Equity Analysis of Utilization Management Policies and Practices
would have been the first analysis published that would have allowed for comparison shopping on the
plan level based on prior authorization performance, with or without health equity components.

VII.F. Rescinding the Quality Improvement Program Health Disparities Requirement

Justice in Aging opposes CMS’ proposal to delete the equity element requirements for Quality
Improvement Programs found at 42 C.F.R. § 422.152(a)(5). Medicare still sees disparities in care across
patient populations.* It is possible for insurers to use discriminatory practices to improve overall quality
scores. For instance, a plan can use selective formularies to avoid enroliment by individuals with certain
chronic conditions like HIV.>® Requiring an equity element in the Quality Improvement Program builds
expertise among health plans to be able to identify areas that they may not have noticed before. For
instance, emerging evidence suggests that improvements in care seen in D-SNPs is not evenly
distributed across racial groups.! Because managed care has the most data, their analysis can give
insight into health equity outcomes

VII.G. Deregulate Special Rule for Non-Compliant D-SNPs

Justice in Aging agrees with CMS that the enrollment sanctions described in 42 C.F.R. § 422.752(d) are
helpful for D-SNP oversight, including cases where states and plans have not yet finalized SMAC
agreements. It has been Justice in Aging’s experience that an intermediate sanction can be less
disruptive for plan members than an immediate termination. Enrollment sanctions give CMS more
authority to work flexibly with states as they negotiate SMACs with D-SNPs. Justice in Aging urges CMS
to work with Congress to extend 42 U.S.C. § 1395w-28(f)(8)(d)(ii) authority past 2025 to allow CMS to
engage in enrollment sanctions for non-compliant D-SNPs.

VIII. Request for Information on Future Directions in Medicare
Advantage

Thank you for the opportunity respond to this request for information about Medicare Advantage plans.

Prior authorization. In the April 2025 final Medicare Advantage and Part D rule, CMS listed “Enhancing
Rules on Internal Coverage Criteria” as a proposed rule deferred for subsequent rulemaking.>? Justice in
Aging reiterates its support for this proposed rule, which would make internal coverage criteria public

4% KFF, ”Disparities in Health Measures by Race and Ethnicity Among Beneficiaries in Medicare Advantage: A
Review of the Literature,” (Dec. 2023); see also Section VII.D of this comment.

%0 See, e.g., Kathleen A. McManus et. al., ”Regional Disparities in Qualified Health Plans’ Prior Authorization
Requirements for HIV Pre-exposure Prophylaxis in the United States,”JAMA Network Open (June 2020).

51 Morgan Perry, Ishrat Alam, and Geoffrey Hoffman, ”D-SNP Enrollee Healthcare Access and Satisfaction: Does
Insurance Level of Integration Make Difference?,” Innovation in Aging (abstract) (Dec. 31, 2025); Roberts, E. T., &
Mellor, J. M., ”Differences In Care Between Special Needs Plans and Other Medicare Coverage for Dual

Eligibles,” Health Affairs, 41(9), 1238-1247 (2022).

52 United States Department of Health and Human Services, Medicare and Medicaid Programs; Contract Year 2026
Policy and Technical Changes to the Medicare Advantage Program, Medicare Prescription Drug Benefit Program,
Medicare Cost Plan Program, and Programs of All-Inclusive Care for the Elderly (final rule) ("Medicare Advantage
2026 final rule”), 90 FR 15,792, 15,892.
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and make clear that internal coverage criteria must be based on current clinical evidence.* Prior
authorization decisions can be short and opaque. Published internal coverage criteria will empower
providers and enrollees in accessing the care that enrollees need.

Cost-sharing for behavioral health. In the April 2025 final Medicare Advantage and Part D rule, CMS
listed the proposed changes to behavioral health cost-sharing as deferred for subsequent rulemaking.>
Justice in Aging reiterates its support for this proposed rule, which would set Medicare Advantage cost-
sharing limits for mental health specialty services, psychiatric services, partial hospitalization, intensive
outpatient services, inpatient hospital psychiatric services, outpatient substance use disorder services,
and opioid treatment program services.”> Medicare enrollees should not face higher mental health and
substance use disorder treatment costs as a result of Medicare Advantage enrollment. This is an action
that can be taken now to address mental health concerns and decrease the rate of overdose deaths,
which quadrupled among older adults from 2002 to 2021.°°

D-SNPs and access to quality person-centered care coordination. Justice in Aging strongly urges CMS to
go further in ensuring quality person-centered care coordination is available to D-SNP enrollees. D-SNP
members should have access to quality, person-centered care coordination, where care managers assist
people in answering questions, navigating care challenges, and facilitating access to benefits and
supports reflective of people’s needs, goals, and quality of life objectives.>’

Public SMACs. SMACs hold essential information about eligibility for D-SNP enrollment, scope of
services and care coordination that D-SNPs are required to perform, and mechanisms for accountability.
And yet, many SMACs are not public, leaving Medicare enrollees in the dark about what to expect from
their D-SNPs. In the April 2025 final Medicare Advantage rule, CMS stated that, “We received
overwhelming support for making the substantive content of SMACs publicly available. We intend to
begin working through the operational process to make that possible.”*® Justice in Aging asks CMS to
give an update on their progress in making SMACs public.

Supplemental benefits eligibility transparency. Justice in Aging recommends that CMS require plans to
publish supplemental benefit eligibility criteria on their websites, in order to improve transparency and
the ability for individuals to compare plans. Justice in Aging reiterates its request for CMS to publish data
on supplemental benefit utilization disaggregated by demographics.

Supplemental benefits marketing. Justice in Aging continues to hear of scenarios where marketing of
supplemental benefits leads an individual to pick a plan that does not meet their coverage needs (e.g.,
picking a Medicaid plan that does not offer home and community-based service coverage that meets
their needs, because it is a plan affiliated with a D-SNP that offers a cash benefit). Often, the cash

53 Medicare Advantage 2026 proposed rule at 89 FR 99,340, 99,557 (Proposing changes to 42 C.F.R. §
422.101(b)(6)).

5 Medicare Advantage 2026 final rule at 90 FR 15,892.

55 Medicare Advantage 2026 proposed rule at 89 FR 99,401 (proposing changes to 42 C.F.R. §§ 417.454 and
422.100).

56 Keith Humphreys and Chelsea L. Shover, ”Twenty-Year Trends in Drug Overdose Fatalities Among Older Adults in
the US,” JAMA Psychiatry (March 2023).

57 For more information, see Justice in Aging, ”Guiding Principles for Designing and Implementing Integrated
Models for Individuals Dually Eligible for Medicare and Medicaid,“(September 2024).

58 Medicare Advantage 2025 final rule at 90 FR 15,888.
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benefit comes nowhere near the value of Medicaid home and community-based services. Justice in
Aging asks CMS to provide robust oversight of marketing practices.

Giveback benefits. Justice in Aging has come across a number of D-SNPs that offer help with Part B
premiums, but the actual amount offered is very low — we've looked at D-SNPs in several cities, and all
of them offer less than $6.00 a month, with some plans offering ten cents a month on the $202.90
Medicare Part B premium.>® We are concerned that D-SNPs may be advertising that they help with
Medicare Part B premiums, without disclosing that Medicaid covers the bulk of that premium. Justice in
Aging suggests that CMS review data available and advertising to evaluate how common this practice is.

Improper Billing and Medical Debt. In the proposed rule, CMS seeks comment on, “tools and policies
that improve overall health, happiness, and satisfaction in life that could include aspects of emotional
well- being, social connections, purpose, and fulfillment.”®® Holding medical debt is increasingly linked to
delayed care and decreased well-being.®* Older adults face high rates of medical debt.®?

Dually eligible individuals should generally not be charged cost-sharing. Qualified Medicare Beneficiary
(QMB) enrollees are protected from cost-sharing bills under improper billing rules.®® Full benefit dually
eligible individuals seeing In-network Medicare Advantage are also afforded protection.®* Starting in
2025, Fully Integrated Dual Eligible Special Needs Plans (FIDE SNPs) are required to cover cost-sharing
for all enrollees.®® In addition, some state laws expand improper billing protections to additional dually
eligible individuals.

And yet, we often hear stories of individuals improperly charged despite their dual status. Medicare
Advantage plans are required to ensure that individuals are not improperly billed. Justice in Aging thanks
CMS for the written resources provided on improper billing®® and asks CMS to hold plans accountable
for this important task.

Nutrition. In the proposed rule, CMS seeks comment on, “the relevant aspects of optimal nutrition and
preventive care for the Medicare Advantage program, with a particular emphasis on how incentives can
be improved to ensure the risk borne by Medicare Advantage organizations provides them adequate
incentive to support beneficiaries seeking to improve their nutritional habits.”®” The Supplemental

59 For instance, in Madison Wisconsin (zip code 53358), five D-SNPs offer Part B premium help, ranging from thirty
cents to five dollars a month. In Jacksonville, Florida (zip code 32034), four D-SNPs offer Part B premium help,
ranging from ten cents to sixty cents a month.

60 Medicare Advantage 2027 proposed rule at 90 FR 54,994.

61 See, e.g., Odysseas P. Chatzipanagiotou et. al., ”Medical Debt in the US: Associations with Cancer Screening,
Mortality, and Health Status,” ("In multivariable analysis, each 5-percentage-point increase in medical debt was
associated with a 0.43-percentage-point and a 1.35-percentage-point decrease in colorectal and breast cancer
screening rates, respectively, and 10.9 per 100,000 population more deaths from cancers with guideline-
recommended screening.”).

62 Adam Gaffney et. al., “Risk of Burdensome Health Care Spending Over Time in the U.S.,” JAMA Internal Medicine
(Dec. 2025).

63 CMS, Medicare Learning Network, Prohibition on Billing Qualified Medicare Beneficiaries (Sept. 2025)

64 CMS, Provider Enrollment and Third Party Liability (Jan. 2025); 42 C.F.R. § 422.504(g)(1)(iii).

6542 C.F.R. § 422.2 Definition of FIDE SNP.
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Nutrition Assistance Program (SNAP) extends life and improves health.®® Among older adults, receipt of
SNAP is associated with many beneficial health effects, including increased medication adherence,
decreased hospitalizations, delayed nursing facility admissions, and reduced costs.®® And yet, many
eligible older adults are not enrolled in SNAP or not receiving their full benefit. Medicare Advantage
plans should engage in SNAP enrollment and renewal support in order to provide connection to this
effective, life-saving program. Justice in Aging urges CMS to encourage Medicare Advantage plans to
assist individuals with accessing SNAP.

Additional issue: Low Income Subsidy for individuals receiving home and
community-based services

There is an issue that Justice in Aging would like to bring to CMS’ attention regarding Low-Income
Subsidy (LIS) enrollees who receive home and community-based services. Pursuant to 42 U.S.C. §
1395w-114(a)(1)(D)(i) and 42 C.F.R. § 423.782(a)(2)(ii), these individuals should not be subject to any
cost-sharing for covered Part D medications. Despite this rule, Justice in Aging continues to receive
reports from state advocates § 423.782(a)(2)(ii) who had been incorrectly charged Part D cost-sharing.”
Given ongoing reports and the widespread issue in California, we ask CMS to take additional steps to
ensure this practice is not happening in other states. continues to rely on a process solely dependent
on states providing information to CMS. Justice in Aging asks CMS to collect data on this issue and act
quickly to address it. For example, CMS could build a process that is not solely reliant on state-provided
information; heighten Medicare Advantage requirements to screen for SO copay eligibility; develop
better notices to inform LIS recipients that they should not be charged Part D cost-sharing; and develop
clear processes for enrollees to report incorrect cost-sharing and receive refunds.
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