
 

  

 
April 11, 2025  
 
Submitted electronically via regulations.gov  
 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-9884-P 
P.O. Box 8016 
Baltimore, MD 21244-8016 
 
RE: RIN 0938-AV61, Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability  
 
Justice in Aging appreciates the opportunity to comment on the proposed Marketplace Integrity and 
Affordability Rule. Justice in Aging is an advocacy organization with the mission of improving the lives of 
low-income older adults. We use the power of law to fight senior poverty by securing access to 
affordable healthcare, economic security and the courts for older adults with limited resources.  
 
Justice in Aging has decades of experience with Medicare and Medicaid and we advocate to improve 
access to comprehensive high-quality healthcare for all low-income older adults through these programs 
as well as the Marketplace, which provides insurance to 5.6 million older adults ages 50 to 64.1 Our 
comments focus on eligibility and enrollment in Marketplace and affordability programs. We urge the 
Centers for Medicare and Medicaid Services (CMS) to ensure the Marketplace offers robust, high quality 
health insurance to older adults in a manner that is easy for eligible individuals to access. This includes 
fully funding the Navigator program, promoting outreach to hard-to-reach populations, and ensuring 
navigators are well-equipped to assist consumers. 
 
Justice in Aging agrees with CMS about the importance of affordable marketplace coverage. 
Unfortunately, the proposed rule will most likely undermine this goal, with provisions that will increase 
premiums, increase out-of-pocket costs, drive people with fewer healthcare needs out of the 
Marketplace (thus de-stabilizing risk pools and further increasing premiums), and erode the value of 
health coverage available. Older adults (ages 50-64), people with disabilities, and other individuals with 
high healthcare needs will bear the brunt of increased out-of-pocket costs and limited coverage.  
 
If the proposed rule were implemented, it would cut out people who need and use healthcare the most, 
including older adults, undercutting the point of health insurance that covers a large group of individuals 
and balances risk. By causing, in CMS’s estimation, up to two million fewer people on Marketplace 
coverage, this rule will drive up the uninsured rate and will not make America healthy. It will lead to 
more untreated disease, medical debt, and increased costs to the Medicare program when people 
become eligible.  
 
 

 
1 AARP, 14 Years of the Affordable Care Act: Impact on Adults Ages 50 to 64 (May 2024).  

https://www.aarp.org/content/dam/aarp/ppi/topics/health/coverage-access/14-years-of-affordable-care-act-impact-on-adults-ages-50-to-64.doi.10.26419-2fppi.00229.001.pdf
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1. Limited Open Enrollment Periods (147.104(b)(2)); Monthly Special Enrollment Period to APTC-

Eligible Qualified Individuals with a projected household income at or below 150 Percent of the 

Federal Poverty Level (§155.420) 

 
Justice in Aging opposes the proposal to eliminate the Special Enrollment Period (SEP) for individuals at 
or under 150% of the federal poverty level (FPL) and who are eligible for the Advance Premium Tax 
Credit (APTC). CMS estimates that this provision would stabilize the risk pool and reduce premiums by 
three to four percentage points.2  It is unlikely that this will bear out. The proposed SEP elimination will 
lead to fewer people enrolled, destabilizing the risk pool. Moreover, data from the states indicate that 
SEP-based enrollment does not necessarily increase risk. Massachusetts, for example, found that the 
SEP-eligible population generally has lower risk than other enrollees.3 California, likewise, found that 
individuals using SEPs had risk scores at the same or lower levels than other enrollees for every year 
from 2020 to 2025.4  
 
Even if the proposed rule were successful at reducing premiums by keeping individuals with high 
healthcare needs out, the policy itself would fail by keeping individuals who need healthcare uninsured. 
Health care coverage protects family finances, improves health, and lowers mortality. The low-income 
SEP is designed to decreased the number of uninsured individuals, bringing them into coverage. Looking 
specifically at older adults, access to healthcare avoids higher needs and utilization later on. Once 
enrolled in Medicare, formerly uninsured older adults report more hospitalizations and medical 
expenditures than formerly insured Medicare enrollees, increasing costs to the Medicare program.5 
Increasing the insured rate using this SEP likely improves risk pool stability and decreases the burden of 
preventable illness and long-term, untreated disease on the individual, healthcare providers, and 
Medicare.  
 
CMS seeks comment on suspected abuse by Navigators and Certified Application Counselors (CACs) to 
“encourage or allow applicants to underestimate their income to take advantage of fully subsidized 
plans outside of the [Open Enrollment Period (OEP)].” This assertion is without any factual basis. In the 
preamble, CMS acknowledges that Navigators and CACs do not have direct financial incentives for 
improper enrollments, unlike agents and brokers. Navigators and CACs are trained to connect people in 
their communities with health insurance. They are incentivized to help consumers estimate their income 
as accurately as possible (which can be very difficult with fluctuating incomes), because if they get it 
wrong then their clients will suffer financial consequences by having to pay back excess premium tax 
credits.  
 

2. Coverage Denials for Failure to Pay Premiums for Prior Coverage (§147.104(i)) 

 
Justice in Aging opposes the proposal to allow insurance issuers to require individuals to pay past-due 
premiums with an unlimited lookback period before enrolling in coverage, and allow plans to apply the 
initial premium to past-due amounts without effectuating coverage. This provision will limit guaranteed 

 
2 90 FR 13016 
3 State Health and Value Strategies (SHVS), New CMS Proposed Rule: ACA Marketplace Integrity (slide deck) (April 
1, 2025). 
4 Covered California, Data Snapshot: Covered California Open and Special Enrollment Periods (April 3, 2025). 
5 J. Michael McWilliams et. al., Use of Health Services by Previously Uninsured Medicare Beneficiaries, NEJM 2007 
357:143-13 (July 12, 2007). 

https://www.govinfo.gov/content/pkg/FR-2025-03-19/pdf/2025-04083.pdf
https://www.shvs.org/wp-content/uploads/2025/04/New-CMS-Proposed-Rule-on-ACA-Marketplace-Integrity_Final.pdf
https://hbex.coveredca.com/data-research/library/CoveredCA_OE_SEP_Data_Snapshot_20250403.pdf
https://www.nejm.org/doi/full/10.1056/NEJMsa067712
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availability, limit the effectiveness of APTCs to improve coverage, and surprise individuals with non-
coverage after paying their first premium.  
 
A sudden expense, as would be experienced by Marketplace enrollees facing months of past due 
premiums at once, could easily result in insurance loss. More than one in three Americans don’t have 
enough to cover a $400 emergency expense.6 This includes millions of older adults with limited income, 
many of whom have retired due to chronic illness or face age discrimination in finding work. This rule 
would mean that an individual could pay hundreds of dollars in premiums, then be told at a later time 
(perhaps after using medical services in reliance of that coverage) that they are not in fact covered.   
 
With the unlimited lookback period for past-due payments, Justice in Aging is concerned that individuals 
will be hit with a large bill because they followed instructions to stop paying premiums in order to 
terminate coverage. For example, Justice in Aging has heard of an instance where a person was not able 
to terminate Marketplace coverage despite having started employer-sponsored health insurance; that 
person was instructed by the Exchange to stop paying premiums in order to effectuate the plan 
termination. After a few months of non-payment of premiums, coverage was retroactively terminated. 
The proposed rule change would mean that the person who followed the Exchange’s instructions could 
be responsible for several months’ worth of premiums for months that they were not covered. The 
consequences of the proposed rule in the context of a non-payment workaround for terminating 
coverage is hard to predict; even simple data on the number of enrollee-initiated terminations for 
federal exchanges was not available to the Government Accountability Office before 2021.7  
 
In addition to opposing this policy, Justice in Aging is concerned that information about past due 
premiums will likely not be available to an individual when choosing a plan and enrolling. Likewise, the 
unlimited lookback period raises questions about the accuracy of the premium debt amount, and the 
ability to challenge incorrect amounts.  
 
CMS asks how notice should be handled for this provision; whether it should be delegated to states or 
include federal requirements. If this rule is finalized, Justice in Aging asks for federal requirements that 
require enrollees to be given notice before they choose a plan and a full accounting of their past-due 
premiums and how their premiums will be used to pay back past-due premiums. Importantly, enrollees 
must be provided the option to appeal the amount and insurance coverage pending the appeal.   
 
CMS seeks comments on whether issuers should be required to establish terms of coverage that 
attribute initial premiums to past-due payment amounts. For the reasons outlined above, Justice in 
Aging opposes making this a requirement.  
 

3. Standards for Termination of an Agent’s, Broker’s, or Web-Broker’s Exchange Agreements for 

Cause (§155.220(g)) 

 
The proposed rule would add a standard of proof (“preponderance of the evidence”) before terminating 
a broker or agent’s enrollment with the Marketplace. Justice in Aging urges CMS to take stronger action 
against brokers and agents who fraudulently enroll individuals in coverage without their permission. As 

 
6 Board of Governors of the Federal Reserve System, Economic Well-Being of U.S. Households in 2023 (May 2024).  
7 Government Accountability Office, Federal Health Insurance Exchange: CMS Needs to Ensure Complete Accurate 
Data on Terminations of Coverage for Nonpayment of Premiums (March 2018) and CMS response (in response to 
the 2018 report, CMS noted that issuers were required to report reason for termination starting in 2021).  

https://www.federalreserve.gov/publications/files/2023-report-economic-well-being-us-households-202405.pdf
https://www.gao.gov/products/gao-18-269
https://www.gao.gov/products/gao-18-269
https://www.gao.gov/products/gao-18-269
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the Commonwealth Fund reports, “between January and August 2024, federal regulators received 
roughly 275,000 complaints about unauthorized enrollments or plan changes.”8 Enrollees can be deeply 
hurt by these actions, finding themselves “moved to plans with higher deductibles, a different network, 
or a different drug formulary” – leading to loss of critical coverage and high out-of-network bills.9  
Federal officials responded with a number of reforms, including restricting access for brokers. As a 
result, available data suggest that fraudulent enrollments dramatically reduced.10 Justice in Aging urges 
CMS to continue holding agents and brokers accountable for their actions.  Strengthening rules 
governing brokers and agent behavior, rather than introducing additional barriers to keep eligible 
individuals from enrolling, is the path forward to address the fraud, if any, seen in the market. 
 

4. Federal Verification Process Related to Income Eligibility for Insurance Affordability Programs 

(§§155.305, 155.315, 155.320) 

 
The proposed rule would amend a number of provisions that would make enrollment and re-enrollment 
in the APTC difficult for eligible individuals, including shortening the time an individual has to file taxes in 
response to a failure to reconcile income inconsistencies; and requiring additional process when tax 
data shows income less than 100% FPL or when tax data is unavailable.  
 
CMS claims that these changes are to address unsubstantiated reports of fraud by individuals. These 
changes make it harder for eligible individuals to enroll, and will likely drive individuals with fewer 
healthcare needs out of the Marketplace and negatively impact the risk pool. There is no evidence that 
this will be balanced out by improvements in program integrity.  
 
Because APTC eligibility is based on projected income, there is bound to be differences with actual 
income. By making it harder to verify income eligibility, thousands of eligible individuals will lose 
financial support, especially those with unstable income. This will negatively impact older workers, who 
increasingly report participation in gig work and concern over job security.11 
 
Sixty Day Inconsistency Resolution (§155.315) 
 
Justice in Aging opposes the proposal to require a manual request for additional time to resolve income 
inconsistency rather than automatically extending the clock by 60 days. The documents required can be 
hard to locate (especially for older adults with more complicated records), and often takes a number of 
rounds back and forth to resolve. The automatic 60-day extension is a pragmatic rule to help people 
who can resolve the inconsistency do so. 
 
Income Verification When Data Sources Indicate Income Less than 100 Percent of FPL (§155.320) 
 
Justice in Aging strongly opposes the proposal to require extra income verification when data sources 
indicate an income less than 100 percent of FPL. Data-matching issues leave many people to pay the full 
premiums to their issuer after the end of an inconsistency period and during an appeal process. For 
consumers initially determined eligible for APTCs, this can create an extreme financial hardship and puts 

 
8 CommonHealth Fund, Policymakers Can Protect Against Fraud in the ACA Marketplaces Without Hiking Premiums 
(March 15, 2025).  
9 Id.  
10 Id.  
11 AARP, Gig Work on the Rise Among Older Adults as Demand for Workplace Flexibility Grows (Jan. 18, 2023).  

https://www.commonwealthfund.org/blog/2025/policymakers-can-protect-against-fraud-aca-marketplaces-without-hiking-premiums
https://press.aarp.org/2023-01-18-Gig-Work-on-the-Rise-Among-Older-Adults-as-Demand-for-Workplace-Flexibility-Grows
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these consumers in a bind of maintaining coverage with full premiums that they are paying out of 
pocket, versus losing coverage and potentially incurring medical debt, especially if coverage is allowed 
to lapse for an extended period of time.  
 
Justice in Aging believes this provision would unfairly penalize consumers who over-estimate their 
income. Low-income consumers often face difficulty estimating their annual incomes because their 
incomes often fluctuate due to shift work, seasonal work, time off needed for child/elder care, or a host 
of other reasons. We should not penalize consumers for not having a steady, predictable source of 
income by creating a data inconsistency which will require them to provide additional information and 
may result in harmful interruptions in their coverage or care. 
 
Income Verification When Tax Data is Unavailable (§155.320) 
 
Justice in Aging opposes the proposal to require additional verification when tax data is unavailable. The 
paperwork associated with the proposed extra verification steps are substantial and would increase 
administrative burden while discouraging enrollment and increasing the uninsured rate. In 
Massachusetts, when current self-attestation rules came into play, there was a 40% reduction in 
applications subject to paperwork and a 33% decrease in subsidy loss at renewal.12 Self-attestation is an 
efficient approach to targeting flagged cases for verification, rather than wasting administrative 
resources tracking down every number. CMS does not provide the data to show that there are improper 
APTC enrollments to justify the drastic increase in paperwork burden for enrollees, disenrollment and 
denials for eligible individuals, and added costs (estimated by CMS at $120 million per year) to the 
Exchanges.13 
 
Failure to File Taxes and Reconcile APTC Process (§155.305) 
 
Justice in Aging opposes the proposal to change the Failure to Reconcile (FTR) process. The proposed 
changes will drive down APTC enrollment for eligible individuals and cause increases in the number of 
people who are uninsured by effectively denying them access to affordable coverage without providing 
accurate information regarding a potential FTR status and the precipitating cause. The current two 
consecutive year approach provides adequate guardrails against IRS-driven errors while still establishing 
functional protections for exchanges. Furthermore, the process to reconcile APTCs remains woefully 
complex, increasing the likelihood of errors that would maintain APTC ineligibility and making it difficult 
for taxpayers to come into compliance despite their efforts to do so. The current rule is an 
acknowledgment of the burdensome process for enrollees that often includes delays and errors by the 
IRS.14 
 
Individually or together, these four APTC enrollment process changes will result in millions of more 
instances where enrollees will have to gather and submit documents, government workers will have to 
accept and verify documents, with shorter timeframes and in a context where the amount of help from 

 
12 State Health and Value Strategies (SHVS), New CMS Proposed Rule: ACA Marketplace Integrity (slide deck) (April 
1, 2025). 
13 Jason Levitis and Katie Keith, HHS Proposes to Restrict Marketplace Eligibility, Enrollment, and Affordability in 
First Major Rule Under Trump Administration (Part 2), Health Affairs Forefront (March 13, 2025).  

14 SHVS, Recent Federal Marketplace Proposal Imposes New Requirements for States and Consumers (March 14, 
2025). 

https://www.shvs.org/wp-content/uploads/2025/04/New-CMS-Proposed-Rule-on-ACA-Marketplace-Integrity_Final.pdf
https://www.healthaffairs.org/content/forefront/hhs-proposes-restrict-marketplace-eligibility-enrollment-affordability-part-two
https://www.healthaffairs.org/content/forefront/hhs-proposes-restrict-marketplace-eligibility-enrollment-affordability-part-two
https://www.shvs.org/recent-federal-marketplace-proposal-imposes-new-requirements-for-states-and-consumers/
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staff and navigators is expected to be curtailed due to staffing shortages. These verification activities will 
be harder for older adults, including finding the right documentation, submitting using technology, 
verifying that the agency has received and processed the document.  
 

5. Annual Eligibility Redetermination (§155.335) 

 
Justice in Aging opposes the proposed changes to annual APTC eligibility redetermination, which would 
add a premium charge of $5 for individuals until they verify their eligibility for APTC. First, this change 
would violate the Affordable Care Act. In addition, it would result in unnecessary coverage loss.15 The 
verification process can be complicated and take time, and charging a premium in the meantime will 
add to complications – particularly if there are issues setting up a payment mechanism on top of 
verifying APTC eligibility. There is an ongoing need for an automatic re-enrollment mechanism, given 
that some people do not actively return to the marketplace to make plan choices during open 
enrollment and that the current process for re-enrollment may keep people in plans that are more 
expensive than necessary.  
 
CMS raises the issue of consumer consent with re-enrollment. This concern is largely unfounded, given 
that the typical employer-sponsored plan auto-enrolls each year and what most individuals expect out 
of coverage. It is much more likely that if automatic re-enrollments are not left in place, individuals will 
be surprised to learn that they have been disenrolled without their consent.  
 

6. Annual Open Enrollment Period (§155.410) 

 
Justice in Aging opposes the proposed rule that would shorten the annual enrollment period for FFMs 
and SBEs by cutting off the last month. There is evidence that this action will not improve the risk pool, 
as the proposed rule claims. California, for example, has data that shows that those who enroll in the 
last month consistently had a lower healthcare utilization than those who enrolled earlier in the open 
enrollment period – for every year from 2020 to 2025.16  
 
The current annual enrollment periods allow for switches after the first month of coverage, allowing for 
informed choice. The extension from December 15 to January 15 is a window that helps people who 
qualify for premium tax credits and are auto-enrolled to change their selections in January. This ability 
to change plans is especially important for older adults who have higher healthcare needs. It’s unfair to 
punish someone whose healthcare needs change near the end of the year by not giving them sufficient 
opportunity to get coverage that meets their needs. This provision will lower enrollment, likely 
increasing average risk scores and making it hard to make informed choices.  
 
If this rule goes into effect, we recommend CMS invest in extensive outreach to ensure people affected 
know about this change. First and foremost, CMS must restore funding for Navigator and outreach 
programs. 
 
 

 
15 Adriana McIntyre, Mark Shepard, and Timothy J. Layton, Small Marketplace Premiums Pose Financial and 
Administrative Burdens: Evidence from Massachusetts 2016-2017, Health Affairs 43(1) (January 2024). 
16 Covered California, Data Snapshot: Covered California Open and Special Enrollment Periods (April 3, 2025). 

https://www.healthaffairs.org/doi/abs/10.1377/hlthaff.2023.00649
https://www.healthaffairs.org/doi/abs/10.1377/hlthaff.2023.00649
https://hbex.coveredca.com/data-research/library/CoveredCA_OE_SEP_Data_Snapshot_20250403.pdf
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7. Pre-enrollment Verification for Special Enrollment Period (§155.420(g)) 

 
Justice in Aging opposes the proposal to require extra verification before SEPs begin. This action would 
add red tape during a period of time that can be an emergent situation for some, and a deterrent to 
others without immediate healthcare needs. Indeed, past administrations relaxed pre-enrollment 
verification for SEPs because it was discouraging people with fewer healthcare needs.17 
 
 

8. Prohibition on Coverage of Sex-Trait Modification as an Essential Health Benefit (§156.115(d)) 

 
Justice in Aging opposes the proposed provision that would disallow plans from covering “sex trait 
modifications” as an Essential Health Benefits (EHBs). Gender affirming care offers important benefits – 
including a significant improvement in the quality of life – and offers benefits for individuals throughout 
their lifetime. Studies show that when transgender older adults cannot access healthcare, they 
experience higher rates of poor physical and mental health.18  
 
Transgender older adults who do receive gender-affirming care later in life experience significant 
benefits.19 These benefits can include a significantly improved quality of life post-treatment, regardless 
of the age received.20 Not every transgender older adult seeks gender-affirming care, but certainly those 
who do seek this care should not have hindered access to it. By excluding this care from state EHB 
requirements, this proposal will raise healthcare costs and encourage denials and other limits on 
medically necessary care, including hormone therapy and other medical interventions for persons 
diagnosed with gender dysphoria. Such limits will harm older adults.  
 

9. Premium Adjustment Percentage (§156.130(e)); Levels of Coverage (Actuarial Value) 

(§§156.140, 156.200, 156.400) 

 
Justice in Aging opposes the proposed changes to the premium adjustment percentage and levels of 
coverage, which will heighten healthcare costs for private insurance enrollees (including Marketplace 
and employer-sponsored health insurance), especially for older adults, while eroding the value of 
coverage. If the premium adjustment percentage rules are finalized, the out-of-pocket maximums, cost-
sharing amounts, and premiums would all increase.21 For example, a 45-year-old making $42,000 a year 
could face $157 in premium increases, $252 in increased out of pocket costs, with an out-of-pocket 
maximum increase of $450.22 CMS has estimated that this policy would cause premium tax credits to 
decline by $1.22 billion in 2026.23 Older adults, people with disabilities, and others will be hit harder, 
because with more healthcare needs come more cost-sharing obligations, and older adults already face 

 
17 SHVS, Recent Federal Marketplace Proposal Imposes New Requirements for States and Consumers (March 14, 
2025). 
18 Lauren Catlett, et al., End-of-Life Care for Transgender Older Adults, Global Qualitative Nursing Res. at 1 (Mar. 
23, 2023).  
19 Xiang Cai, et al., Benefit of Gender-Affirming Medical Treatment for Transgender Elders: Later-Life Alignment of 
Mind and Body, LGBT Health at 37-38 (Jan. 2019). 
20 Id.  
21 CBPP, Proposed ACA Marketplace Rule Would Raise Health Care Costs for Millions of Families (April 1, 2025). 
22 Id.  
23 SHVS, Recent Federal Marketplace Proposal Imposes New Requirements for States and Consumers (March 14, 
2025).  

https://www.shvs.org/recent-federal-marketplace-proposal-imposes-new-requirements-for-states-and-consumers/
https://pmc.ncbi.nlm.nih.gov/articles/PMC10041615/
https://pmc.ncbi.nlm.nih.gov/articles/PMC6909671/
https://pmc.ncbi.nlm.nih.gov/articles/PMC6909671/
https://www.cbpp.org/research/health/proposed-aca-marketplace-rule-would-raise-health-care-costs-for-millions-of
https://www.shvs.org/recent-federal-marketplace-proposal-imposes-new-requirements-for-states-and-consumers/


   

 

 
8 

higher premiums due to age rating. Changes to levels of coverage will erode the value of coverage and 
make plan selection more complicated for individuals. By changing the underlying range of actuarial 
value that a plan can have, it will make “apples to apples” comparisons harder.  
 

Conclusion 

 
Justice in Aging opposes this rule, which will make affordable coverage harder to access across 
populations. We urge CMS not to finalize it.  
 
If there are any questions arise concerning this submission, please contact Rachel Gershon, Senior 
Attorney, at rgershon@justiceinaging.org and Natalie Kean, Director of Federal Health Advocacy, at 
nkean@justiceinaging.org. 
 
Sincerely,  

 
Amber C. Christ 
Managing Director, Health Advocacy 

mailto:rgershon@justiceinaging.org
mailto:nkean@justiceinaging.org

