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Eric Carlson: Welcome everyone. Today's webinar, Systemic and Individual Advocacy to
Reduce Restraint use in Nursing Facilities. I'm Eric Carlson from Justice in Aging.
Justice in Aging is a national organization. We're lawyers and researchers and
others, but what we do is use the law to benefit and protect older individuals,
particularly those with limited financial resources and those who have been
historically marginalized. Just on the logistic side for today's webinar, look to the
Q&A function. We'll be handling questions at the end of today's presentation to
the extent that we have any time. The slides are available. If you go to the
resource library, you'll find the materials for this training and other past
trainings, and the video is available as well. Got a Vimeo page and this will be
posted there as well. Closed captioning is available from the Zoom controls by
selecting CC.

For being enrolled in our network and getting information about relevant
advocacy topics, go to our home page and there's a signup button in the upper
right-hand corner. Justice in Aging in pursuing equity, take steps both in the
advocacy that we do and the policy work that we do and also internally with the
staff of Justice in Aging, and also the board of directors.

We do these nursing facility sessions three times a year depending on the year.
That's our intention. And so as far as topics are concerned, your suggestions are
welcome. You will be asked to respond to a survey at the end of the webinar. If
you could do that, it'd be appreciated. It'll take less than a minute. Very limited
survey topics, so would appreciate your response. And as this is a related
matter, really, also since I'm talking to people here who have a particular
interest in nursing facility issues, | also mention that we have a specific interest
right now in eviction-related situations where the state licensing agency is
unable to enforce the result of a eviction hearing of a transfer discharge
hearing. So, situations where the hearing officer or the state health department
more broadly for example, might say, yes, we have ruled that you, resident,
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have a right to stay in the facility or the facility has an obligation to allow you to
return from a hospital, for example, but we can't force them to comply.

| particularly would be interested if you have any experiences with situations
like that. My email's at the end of the slide deck, but | can just tell you now. It's
pretty simple. First initial, last name. So ecarlson@justiceinaging.org. And with
that, we can move on to the... | stand corrected, one other introductory note,
Justice in Aging has a consumer guide that covers typical problems in nursing
facilities. It's available for free off our website, so if you go to the website and
look for health issues and then nursing facility issues, it's prominently at the top
of that. 25 Common Nursing Home Problems and How to Resolve Them. And
today's presentation is an expanded version really of one of the problems that's
discussed within the guide, which is the unwanted use of restraints. So, with
that then, we can enter the meat of the program and first talk some about the
basics of restraints.

We'll start with some definitions. These are taken from the law and then also
the surveyor's guidelines. You'll see some citations throughout this session. And
the most common ones are the federal regulations, which are going to be listed
as Title 42 of the Code of Federal Regulations, 43-point... Whatever the
particular subsection is. And then you'll also see references to the surveyor's
guidelines. This is an extensive document that's prepared by CMS to, as the
name suggests, give guidance to surveyors. It's appendix PP to the state
operations manual. And again, if you punch it up, you'll get the PDF and see that
it's 600, 700 pages. Long and length is due to the fact that there's just a
significant amount of detail that's provided. So, a lot of these instances when
you're looking for legal ammunition as it were, the surveyor's guidelines can be
really helpful because they go into significant detail.

So, the surveyor's guidelines define physical restraint, and you'll see it here. It's
a method or device that restrains the person. It's attached to the... Adjacent to
the resident's body, can't be removed easily and restricts the resident's freedom
of movement just as you... And these might be variety of things. Vests for
example, bed rails, tying people into bed with bedsheets or something else, just
as the definition suggests. Any mechanism that restrains people's movement.
And then also another type of restraint is the so-called chemical restraint. This
term is a little bit more of a term of art. If you pulled someone just randomly off
the street and ask them what a chemical restraint was, they might necessarily
have an idea. But this is a drug. It's a medication that is defined here, used for
disciplinary staff convenience and not required to treat the medical symptoms.
And in general, we'll talk about the psychotropics in the end, antipsychotics in a
little more detail in just a second.

These of course are medications that restrain people, that limit people's
freedom. They tend to be sedating or tranquilizing and are used inappropriately
sometimes to do exactly that. The psychotropics, it's a broad category, the drug
that affects brain activities associated with mental processes and behavior. So
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again, you can see the really broad category here, and includes antipsychotics,
we'll discuss in a second, but also some relatively common medications,

antidepressants and antianxiety medications, and also hypnotics. The category
that gets a lot of attention in the nursing facility context are the antipsychotics.

And these are developed largely to treat psychiatric conditions. Schizophrenia,
for example, and other psychoses. Significantly, the federal rules require... Not
the nursing facility rules, but the food and drug administration requires a black
box warning for use with older persons that's listed as the risk of increased
mortality in elderly patients with dementia-related psychosis.

And the black box warning, if you look it up, goes on to note that the deaths
related to these antipsychotics in elderly persons may appear to be related to
heart failures or infections, like for example, pneumonia. So again, significantly
there's a big black box warning for use with older people. It says essentially,
"Beware the notes that there's a risk of increased mortality," in addition to
some of the other risks that we will talk about in just a second. There are some
significant dangers here, which is why this is such a significant topic and why
we're presenting the webinar. The risk of physical injuries. Talking about
physical restraints here. If you're tied down, you can't move, you're more likely
to get a pressure sore. You're tied down, you can't move, your muscles are more
likely to atrophy. Skin breakdown more generally related to pressure sores
obviously, and you do, not infrequently, see these horrible situations where
people are physically restrained, upset, try to work themselves out of the
physical restraints and end up asphyxiating themselves.

And then on top of that, the non-physical injuries, it's not pleasant to be
restrained, and is more likely to lead to depression and agitation, just a general
sense of indignity and impatience. You can just imagine, you're trying to move,
right? You're in a chair, you're in bed, you're trying to move, you're trying to sit
up, you're trying to move across the hallway and you can't because you're tied
down.

It's just unpleasant, and that's euphemistic, probably. Can be really a bad
troubling traumatic experience for nursing facilities, residents and others who
are physically restrained. And also, the danger of chemical restraints. The ones |
mentioned from the black box warning, the heart failure and injections, and
then also some non-physical injuries, particularly when used inappropriately,
cause confusion, cause depression. You hear more colloquial people say, "Well, |
just don't recognize my mom or my dad or whomever." There's a loss of
personality, and again, a really troubling thing for that person. It is hard to
imagine if you maybe haven't experienced it personally, exactly what's going on
there, but the sedation is such that there's a sense that the real person,
however you want to think about it, just can't be reached, and that's troubling
for the family members and friends and also of course troubling for the person
himself or herself.
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Talk about the law here, and this is federal law. We're able to present this to a
national audience because this is law that applies across the country. In the
nursing facility, residents' rights, in this section with a subhead of respect and
dignity, there's a right to be free from physical or chemical restraints. Applies to
both these physical ones and also the medication-related restraints that are
imposed for disciplinary convenience and not required to treat medical
symptoms. And then when restraints are used again because they're not flat out
prohibited, as we just said, it has to be the least restrictive alternative for the
least amount of time. And then there's an obligation imposed upon the nursing
facility to re-evaluate the situation as time goes on.

Again, it's supposed to be the least restrictive alternative documented at the
time, that: we have no choice essentially, this is the least restrictive alternative
thing that we can do that still protects the resident's safety and health. And
then to cycle back to that every few weeks, every month on an ongoing basis to
make sure that it's still appropriate and we're still looking at supposedly the
least restrictive alternative. In addition, in the federal regulations, the ones that
we just discussed were focused on resident rights, but then these are the
regulations that are focused on medications. So, there are specific regulations
that pertain to the psychotropics, which as we discussed is this broad category
dealing with medications that affect mental processing essentially.

And the regulation requires that the psychotropic medication not be initiated
unless it's necessary to address a specific condition. And then in general, the
physician and the nursing facility have to attempt to moderate the use of this
psychotropic, which includes but not limited the antipsychotics. They have to
attempt to moderate the use to think about dose reductions on alternatives, so
that they've explored ways of possibly stopping the use of the medication, or at
least reducing the frequency or the dosage.

Then in addition again, speaking about with the nursing facility regulations,
there's discussion of the PRN, or as needed, administration of the medication.
These are situations where the doctor will place a PRN order, which says that
the facility staff will have the discretion to administer the medication as needed.
For psychotropics, the use of medication on a PRN basis is limited to 14 days
because again, the physician's not ordering it. There's discretion delegated to
the staff and that's perceived as potentially problematic, so it's limited to 14
days with a possible extension. Same thing with the antipsychotics, the subset
of the psychotropics, but there's a slightly more rigorous requirement of
physician evaluation for PRN administration beyond those 14 days.

So those are the basics, right? We've now gone through the definitions and
we've now looked at the federal nursing facility law. So, from this point forward,
we'll try to think a little bit more broadly about whether this works, and what
are the potential problems that restraints are recognized? The use of restraints
are recognized as a problem, but that being said, particularly the "chemical
restraints" are a significant strategy that used by nursing facilities in working
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with residents, and | will say just informally based my conversations with people
over the years, | think you can find people in the nursing facility world who will
defend the use of chemical restraints and defend them as something that's
unavoidable. I'm not agreeing with that, but | point that out just to say that
there's pushback against some of the things I've presented so far, and because
of that pushback, you'll see the significant use of chemical restraints despite, as
we'll discuss in a second, the significant efforts that the federal government and
other change organizations have pursued over the last decade or more.

Because there is general understanding the restraints... Officially, based on the
federal regulations and the federal surveyors’ guidelines, there's a general
understanding that restraints are not a good thing. If you look at the quality
measures, for example, if you'll look at the Care Compare, the nursing facility
section, there are various measures that track, for example, the use of physical
restraints or anti-psychotics in specific nursing facilities, and the discussion
surrounding those tells people that are considering particular nursing facilities,
that the higher use of restraints, that the higher use of antipsychotics is likely a
negative thing. More evidence of that can be found in the citations that I've
listed here, the surveyors’ guidelines, which | mentioned talking about physical
restraints and then also the chemical restraints is demonstrated by this
initiative, the national partnership to improve dementia care and nursing homes
rather, that was started by CMS now 12 years ago.

I'd say at this point there's more of a problem with the chemical restraints than
the physical restraints as illustrated by these wisely divergent percentages in
Care Compare. Both of these percentages, | don't want to necessarily assume
that this is an accurate reflection of exactly what's going on with nursing
facilities across the country, particularly the 0.1% with physical restraints. Seems
really low, but | think the relationship between the two is still illustrative of the
situation. There is a much higher percentage of residents with chemical
restraints than there are with physical restraints, and because of that, there's
been more attention on that and recent initiatives and then because of that
also, I'll spend more time on that during these presentations, more time on the
chemical restraints than the physical restraints. So, thinking about those recent
initiatives, we can start with this, as | mentioned, the national partnership to
improve dementia care. This was something that came out of the federal
government, the Centers for Medicare and Medicaid services. And it was
reasonably robust when it first started, say in the first two to two to five years.

Here's the listing of the activities that were done in the first couple of years,
these technical expert panels reaching out to so-called poor performers. That
was increased. That period of time was when there was a greater buildup of
these quality measures that | discussed about on Care Compare, and also a lot
of focus placed on training. Then the partnership continued over the next
couple of years, and a lot of this same type of activities, reaching out to
providers and provider organizations, greater development of the information
in Care Compare and in the five-star rating that's used in the Care Compare
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website, and then also a particular survey that the surveyors used that focused
on dementia care. But the activities of the partnership waned, ended, not quite
ended, but were dramatically decreased in 2017, and so there hasn't been much
going on since then. To a certain extent, the CMS declared victory and closed up
shop. To a certain extent.

They noted that there was, and we will see that in just a slide or two, that there
had been a decrease in the percentage of antipsychotic use. And so, CMS really
allowed those activities that we just discussed to end, and then did some kind of
focus on, so-called late adopters like those facilities that are still out of
compliance. As you'll note here, the last partnership status report, as best |
know, was issued in April 2022, and the status report doesn't have a long list of
activities. It's just an update on the percentage use of antipsychotics within the
nursing facility world.

Here's a demonstration of the use of antipsychotics as measured by the
partnership, and there's a couple of ways to look at this. You can see that back
in 2011, 2012, we're looking at 24%, and then now down to more the 15%
range. And there's one way... What CMS has said is you look at this dramatic
decrease, what we're talking about, not quite cut it in half, but something close
to that. And CMS said, "Well, this is such a dramatic win because look at the
huge percentage decrease that we've won in trying to cut back on the use of
antipsychotics and nursing facilities."

That's one way to look at it. The other way to look at it is, even under the Care
Compare measure with maybe understating the use a little bit, 15% is still
awfully high. If we think that the use of antipsychotics is a negative thing,
something in the ballpark of 15% of residents is really troubling, particularly
when you'll see significant variation that you'll see some facilities that aren't
doing this, that are providing nursing facility care by and large, without the use
of these kind of medications, which suggests of course that it can be done and
the facilities that have high rates of antipsychotic use really aren't doing right by
their residents. One of the things have been most examined in recent years is
the possibility or the prevalence of certain psychiatric diagnoses that are being
exploited in order to justify the use of antipsychotics.

As we discussed 10, 15 minutes ago, the antipsychotics are defined as
medications for psychiatric disorders. And so, because of their appropriate,
that's what they're developed for. And so, because of that, in the Care Compare
percentages, a use of an antipsychotic is not "counted against a facility" if
there's a psychiatric diagnosis. Most common here would be schizophrenia,
Huntington's disease or Tourette's syndrome. In those cases, if a resident has a
diagnosis of one of those or one other comparable psychiatric disorder, the use
of an antipsychotic isn't measured in the quality measure because it's
considered appropriate.
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But the problem has been that... It has been observed that there has been an
increase in the psychiatric diagnoses, in particular, in these suspicious situations
where somebody has not had a psychiatric diagnosis previously, and only now in
a nursing facility at age 70 or 75 or 85, the first time is being diagnosed with
having schizophrenia. And situations like that raised the very significant
probability that the diagnosis is not on the level and is something that has been
generated in order to justify the use of the antipsychotic, which is being used
not to treat the resident, but to just keep the resident docile and easily
managed.

And | don't think I've said this up to this point is that that's the critical issue in
use of restraints generally in nursing facilities, that the danger is, as suggested
by the definition, that the restraints are being used for staff convenience. That it
is deemed easier from the nursing facility's perspective to restrain a resident
through physical restraints, through chemical restraints rather than to provide
the type of monitoring and activities and assessment and care planning that
would better address the resident's real needs.

So, there's been an excessive... Getting back to the excessive diagnoses a
significant sense that these psychiatric disorders have been over-diagnosed in
order to justify the administration of the antipsychotics. Most prominently in
some recent reports by the Inspector General of Health and Human Services
2021 focused on these improper schizophrenia diagnoses and has a couple
recommendations about using Medicare data and verifying the assessments in
order to have better safeguards of not having these excessive and improper
diagnoses of psychiatric conditions. Ditto with the same organization the
following year, the HHS Inspector General making similar recommendations
about using the Medicare claims data to focus oversight and poor performers,
and then also require diagnosis code in Medicare claims. CMS has generally
concurred with these recommendations, although not in the case of the
Medicare claims, because those generally don't require diagnoses
accompanying them, and CMS argued that it would be too burdensome to
require that.

Consistent with these HHS reports, CMS last year announced that it would be
auditing for improper psychiatric diagnoses. And then if a facility is found to
have an improper diagnosis that they would be punished, if that's the right
word, through the Care Compare system, by the measures listed here that
would be having their star ratings downgraded in certain circumstances and
then another measure just not be displayed on Care Compare as well. As an
alternative, CMS announced that facilities could avoid an audit if when prior to
the audit being conducted, they essentially conceded that they have had
improper practices, and in that case, they would still be subject to some
disciplinary measures relating to Care Compare and the star ratings, but not as
severe and less of a diminution on the star ratings and more focus on the so-
called suppression, the not displaying of the measures for designated periods of
time.

www.justiceinaging.org 7


https://www.justiceinaging.org

This is where | want to change gears a little bit and talk about how to address
that from the resident's point of view. And look back maybe a little bit critically
at the initiatives that we've been discussing and the reports that we've been
discussing. Justice in Aging summed up these arguments in a report from the
front end of 2023, and the major point in is this: if you look at the initiatives
here from the partnership forward, there's not much of a focus on the resident
really at all. You're talking about culture change and auditing, education of
providers, examining claims data to try to figure out what Medicare and
Medicaid are paying for and then make some evaluations based on that. But
there's no sense that you mean, one question might be, well, what about the
resident here? Isn't there a person out there? Isn't there a resident? Isn't there
a family member? Isn't there somebody who sees this going on and would be
able to say something, to observe something, to do something?

And | would suggest that that's maybe underutilized here. Not to say that...
Obviously people are there and they're advocating, but maybe the systems
needs to be more conscious of that. And with that in mind, | want to talk about
how this plays out from an individual advocacy perspective. You think about the
regulations that we talked about 25 minutes ago, talking about restraints,
generally these sort of medications or these type of physical interventions being
allowed, but not for discipline or convenience and only if they're required to
treat medical symptoms. It is difficult to a certain extent, more difficult than it
needs to be to get into an argument about is this really for discipline or not? Is
this really for convenience or something else? Is it required? You get in an
argument with the doctor, for example, about the nurses, about whether it's
required to treat a medical symptom?

And the difficulty of that is that I'm not a doctor. You’re likely not a doctor,
you're likely not a nurse as well, and you're having this argument on somebody
else's turf. You end up making having these discussions, arguments, however
you characterize them, about what's necessary, whether it's discipline, whether
it's treatment, in sorting that out. | want to suggest, we want to suggest that
you may want to reorient a little bit and just remember that there has to be
consent here, that these are medical interventions, so the burden doesn't have
to be on the resident to say, "This is inappropriate." You shouldn't have to have
a discussion with anybody about whether something's being done for discipline
or convenient. The important point is that because these are interventions, the
healthcare provider needs consent in the same way that | can't have a surgery
performed by me or some outpatient procedure without me consenting to that.

Same thing is true if someone were to restrain me, or to administer medication.
In all 50 states, there are informed consent laws which would require in these
circumstances that this intervention only be done if the information is
presented to the person, the resident, or the resident's agent saying, "I'm the
healthcare provider, this is what | propose. This is whether it be this particular
medication or this physical restraint. These are the pros, these are the cons. |
need your consent, resident or resident's agent in order to do this." This is
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confirmed by the federal nursing facility regulations, which also require consent.
This is a section from the resident's rights portion of the regulation that says
that the resident has a right to... As you can see here, the resident has a right to
be informed in advance by the physician, the risk, the benefits, the alternatives,
and then the right to choose the option that the resident prefers.

It's also possible to emphasize this through state law. This was a provision that
was enacted in California within the last couple of years to specifically say in the
nursing facility context, in addition to other rights, the resident has the right to
receive this information that's material to whether to accept or refuse the
administration of psychotherapeutic drugs. This was passed specifically to
emphasize the point that I'm just making, that there's this broad informed
consent right. It just applies to medical procedures generally, but the legislation
was enacted to point out that there has been a problem, and to make it clear
that these rules apply explicitly to nursing facilities.

So how this play out in practice? This is our recommendation to residents and
agents and advocates out there. You need to recognize and emphasize that the
ultimate decision rests with the resident of the agent, not the physician. It's not
a situation where you say, "Well, the doctor said..." That's great, but the doctor
is just under the legal system, can't order things without the resident's consent,
without the consent of somebody. | know | can recall when | did direct services
and have some of these problems, one time a resident's daughter | think called
and it was a medication issue and said, "l don't know what's going on. They're
administering something. | don't know what it is. My mother seems to be
sedated. She's not herself. Something's wrong here."

And my recommendation to her, | wrote it myself since | was helping them, but
anybody can do that, is just to flip the situation a bit by making it clear that the
resident has authority and to submit something in writing that makes it clear
that informed consent is necessary, and make it clear that the resident or the
agent does not consent to the particular medication, and make it clear that if
the doctor or the physician are administering something without consent, it's
inappropriate. The legal term is a battery, but if you want to go down the use
that language, that's fine, but in any case, just in more simple language just to
point out that the resident has to consent. If they don't have the consent, they
can'tdoiit.

If they don't have the consent and they're doing otherwise, it is inappropriate.
Just to flag that, because my sense is that otherwise, like this woman who came
with a question to me is they feel a little bit helpless. We don't know what's
going on. We don't know what goes going on. They're not telling us what's going
on. We can't do anything. We don't know anything. And what you need to do in
response is just to flip it and make it clear, to say, "You're not talking to me, you
obviously don't have consent.” The resident hasn't consented, the daughter, the
agent hasn't consented, you don't have consent, you want to do something, you
need consent. And if you're operating without consent, you are putting yourself
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in some jeopardy. There's obviously steps that go beyond that. If they continue
doing it, there's complaints to licensing citing some of the laws that we've
discussed here or other steps beyond that as well.

But my sense is that just that assertion of authority here to point out that that
consent is necessary, if they don't have it, they're in trouble, is going to be likely
enough to change the balance of power. And important, just in addressing that
situation and in recognition that that's the level where maybe we haven't placed
enough emphasis, and I'm not trying to throw shade at all these other
initiatives. They're obviously really important. Staff training's really important.
The auditing is important. The enforcement by CMS, the suppression of some of
these Care Compare measures can be really impactful. All that is really good.
But in addition, you want to take the steps that's necessary so that the resident,
the resident's agent can take action themselves.

And then beyond that, the next step would be, and this is maybe something that
should have happened previously, what else can we do? What are the other
things that can be done? If you're refusing to consent to the medication or the
physical restraint, then the discussion is what's the problem? What problem are
we trying to address here? What are the alternatives? Is it about pain? Is it
about depression? Is it about wandering potentially? What's the issue that
we're trying to solve for here? And then having that conversation. There's
plenty of materials out there. | know Consumer Voice did a project in this a few
years back to develop resources. The Surveyor's Guidelines has ideas as well,
the partnership, there's lots of sources, but the first step is to just have that
conversation and not have the facility just think, "Well, what can we do? We've
got to use restraints. There's no alternative because whatever, the resident is
too difficult," let's say. And instead say, "No, that's not the way it's supposed to
be. Let's figure it out."

And like | said, you don't necessarily have this... To certain extent, requiring
consent limits the need to get information from the facility and the physician,
but you still want to ask, not saying that's impossible or inappropriate, but you
just don't want to be paralyzed if you have difficulties in getting that
information in the first place. Just note one complication here, oftentimes when
you talk about these authority issues, the common conundrum in the nursing
facility world is the fact that resident may have dementia and is having a
difficult time making a decision. That is a problem. Oftentimes, it's understood.
The facility will accept the authority of a friend or family member if the resident
is unable to make decisions, but also recognize that that cuts both ways. If the
resident doesn't have authority to make decisions, then also it raises a question
of, well, who consented to this restraint in the first place if now the facility
saying the resident doesn't have authority to make decisions?

Not saying there's an easy way out of that situation, but it should not be an

automatic argument winner for the facility to say, "Well, nobody has authority."
Because in that case, the question back to them is, "Well, who gave you
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authority to do this in the first place if you're saying that the resident cannot
consent?"

We'll conclude and in a couple minutes, but since we've got an audience that is
interested in restraints and in long-term care facilities, | wanted to discuss this
issue just really briefly in the assisted living context because there's some
relevant federal law here as well, that will apply across the country, that will
apply in facilities that accept Medicaid. And these could be assisted living
facilities and also for example, are going to include facilities for adults with
disabilities, group homes or adult foster care. The particular name is going to
vary from state to state. There's federal regulations, this so-called Federal
Settings Rule became effective about a year and a half ago now, and the intent
of these regulations is to ensure that HCBS-funded settings, because in these
kind of facilities, there's no assisted living benefit, there's no group home
benefit. What there is the ability to use home community-based services,
money to provide for services provided in these particular communal settings.

And so, these settings are funded through the home and community-based
services, the same home and community-based services type of programs that
also cover, for example, personal care provided in somebody's own home and
apartment. So, these regulations apply broadly to HCBS settings. That includes
private homes, apartments, but it also includes these communal residential
settings like assisted living and group homes. And just note here that within the
Settings Rule, there is a provision that explicitly discusses restraints, specifically
establishes freedom from restraint. So, it's much, much, much broader, the
complicated language in the nursing facility side talking about discipline or
convenience and not needed to treat medical... So, you potentially in these
arguments about, well, is this restraint necessary, appropriate or not? In the
HCBS setting, the language is much stronger. Look at it here. This HCBS setting
must ensure an individual's rights of privacy, dignity and respect and freedom
from coercion and restraint.

So really strong language there. But the sense is that is not the case, and that in
a lot of states that there's probably a routine use of restraints. These are just
two examples that | know of. So, I'm not saying that they're necessarily bad
outliers. | think it's more likely that they're relatively typical. It just happened to
be that those states came to our attention, that in Oregon you can have
restraints in these adult foster homes, chemical or physical restraints, as long as
they're ordered by a physician or another healthcare practitioner. Or in Florida,
you can have these restraints, chemical, physical restraints in assisted living
facilities as long as you got a physician order or authorization in the care plan. Is
that freedom from restraint? | think you would say no.

So, there's a ton of work that's necessary here. And again, this is also something
we'd be very interested in. There's a big culture change that's needed in these
HCBS settings. The regulations in many ways like this are really strong, but the
real implementation period is going to take some time because there's some
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Gelila Selassie:

Eric Carlson:

indication that the federal and the state government have a certain level of
inertia about this or accustomed to continuing doing things the same way
they've been doing it in the past, even though the regulatory language now is
very resident-friendly, for example, in this example | just cited to you about
freedom from restraint. So, if you're interested in that, | encourage you to look
that up in your own state and see what the policy is. And I'll just make one
suggestion for a jumping off point.

If you look at the HCBS waiver application, so the approved application for the
home community-based services program, if there's a HCBS waiver, sometimes
called a 1915-C waiver, the document is a little foreboding. It's probably 100,
150 pages. But if you go to appendix G-2, it'll explicitly ask for the state's
restraint policy. And there's a box check for the state does not permit or
prohibits use of restraints, or a box check for the use of restraints and
permitted. So that's a good place to start looking. And then also the facility
regulations like the residence rights sections or other sections for assisted living
or adult foster care housing with services or whatever that particular housing
mechanism is named within your state. So just very interested in all of that. So, |
would encourage if you look into that and interested in it, please let us know.

Here's my email address, and just broadly, we appreciate people being
interested in these issues. Listening to the webinar today, doing the advocacy
work that you do, you're likely in just a very important position to help residents
out that there's a difficulty, sometimes when the law is good, but you don't see
it being honored in these facility settings.

And what's really necessary is for people like yourselves to take it seriously and
take the law and run with it, take residents rights seriously and assert these
rights and do the best you can to change things on the ground for residents.
Because like we've been saying, there's a tremendous amount that can be done
by licensing agencies, other regulatory bodies, by auditors, those people. But
there's also a tremendous amount that necessarily has to be done on an
individual resident basis. And I'm sure all of you are doing tremendous work in
protecting residents' interests. So, with that, | see we've got a few questions
that have come in, Gelila, I'll ask you to suggest a few that we might be able to
answer here in the time that we got remaining.

Yeah, | think we get a couple of them. The first question was if the surveyors’
guidelines that includes all this information about the use of restraints includes
any best practices for reducing restraints or if CMS has any other guidance for
avoiding them?

Yes, like | said, it's a 700-page document. The shorter answer is yes. If you will
go to those... Search for restraints, there'll be discussion of alternatives. Also, if
you go to the care planning discussion, there's good authority there as well. It is
very useful because nursing facilities are familiar with the Surveyor's Guidelines.
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And so, if you can cite something from there, they are more inclined to accept it
as binding on them.

And then there is a couple of questions related to bed rails. One was, if a
resident who has capacity wants to use the bed rails as medical equipment,
would that be considered a restraint if the resident prefers it?

Yeah, that's a good point. | think that the point to make here is that we've talked
about consent, so consent is really important here. You do want to recognize
that in some cases, there is some preference by residents, or | think more likely
by family members to use restraints, because it's perceived as a safety issue. |
think you got to be careful about that because as | mentioned, the medical
literature here by and large concludes that restraints are more negative than
positive. But that being said, consent is really important here. And if people,
after being advised of what their options are, the pros and cons of various
things, decide that that's what they choose to do, that is okay. That's their right.
And to point out that again, a bed rail for example may... If it's not used for
discipline or convenience and it is used to treat a medical condition, it's not
automatically inappropriate under the regulations.

So just going back to the main point here, it should be about resident control as
much as possible. And consent. And if you have that legitimately, then it's likely
something that's okay going forward, likely.

Great. And | think might be our last question is someone who volunteers as an
ombudsman sees that these policies on restraints are not followed in many
facilities, do you know which agency is responsible for enforcing those policies?
Is there a state elder abuse or whatever agency?

I think in the nursing facility, it's going to be the licensing and certification
agency. They're the people that inspect based on the violation of the allegations
of violations of the federal nursing facility regulations. The name of the agency
is going to vary from state to state. It's likely part of the health department. It
might be called Licensing and Certification. But every state has a survey agency
within the state government that has delegated authority from the federal
government to inspect based on violations of federal law, and to assess
penalties as necessary and appropriate.

| think we're at three o'clock, so we might be ready to go.

All right, well thanks, Gelila, and thanks everyone. Just say again, thank you for
your good work. It is much appreciated and we at Justice in Aging are pleased to
be able to present this information to you. We aren't kidding when we say we
want to hear from you. You'll get a survey in a second. If you could take a couple
of seconds to fill that out, you would be appreciated. And if you have any
responses, particularly to the inquiries that | made during the program today,
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there's my email address on the screen. Thank you very much. Very much
appreciated. We'll close the webinar now.
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