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September 9, 2024 
 
The Honorable Chiquita Brooks-LaSure  
Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
7500 Security Boulevard 
Baltimore, MD 21244-1850. 
 

RE: Medicare and Medicaid Programs: Medicare Hospital Outpatient Prospective Payment and 
Ambulatory Surgical Center Payment Systems; Individuals Currently or Formerly in Custody of 
Penal Authorities; Revision to Medicare Special Enrollment Period for Formerly Incarcerated 
Individuals (CMS-1809-P) 

 
Dear Administrator Brooks-LaSure, 
 
Thank you for the opportunity to provide comments on the Centers for Medicare & Medicaid Services’ 
(CMS) CY25 Medicare Outpatient Prospective Payment System proposed rule (CMS-1809-P). 
 
Justice in Aging is an advocacy organization with the mission of improving the lives of low-income older 
adults. We use the power of law to fight senior poverty by securing access to affordable healthcare, 
economic security, and the courts for older adults with limited resources. We focus our efforts primarily 
on those who have been marginalized and excluded from justice such as older adults of color, older 
women, LGBTQ+ older adults, older adults with disabilities, and older adults who are immigrants or have 
limited English proficiency.  
 
Justice in Aging strongly supports the proposal to revise Medicare’s custody description and the Special 
Enrollment Period (SEP) for formerly incarcerated individuals. 42 C.F.R. §§ 411.4(b)(3), 406.27(d), 
407.23(d). These modifications will advance health equity and expand access to high quality and 
affordable coverage and care for hundreds of thousands of older adults and people with disabilities who 
are living in the community under supervised release following incarceration, and will make Medicare 
more consistent with Medicaid and with commercial health insurance.  
 
Leaving carceral settings is associated with heightened risk of hospitalization and death; during the first 
two weeks there is a 12.7 higher risk of death, and many times the risk of a fatal overdose.1 At the same 
time, connection to health care can be slow during reentry. Screening for health program eligibility and 
enrollment can take time. Often, health care providers will not book an appointment until health 

 
1 Ingrid A. Binswagger et. al., “Release from Prison – A High Risk of Death for Former Inmates,” New England 
Journal of Medicine (January 11, 2007); Massachusetts, “An Assessment of Fatal and Nonfatal Opioid Overdoses in 
Massachusetts (2011 – 2015).” The Commonwealth of Massachusetts Executive Office of Health and Human 
Services, August 2017. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2836121/
https://www.mass.gov/doc/legislative-report-chapter-55-opioid-overdose-study-august-2017/download
https://www.mass.gov/doc/legislative-report-chapter-55-opioid-overdose-study-august-2017/download
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coverage is secured. Scheduling can take weeks or months, especially for mental health and substance 
use disorder (SUD) treatment.2  
 
With this proposed rule, CMS is taking essential steps to make the process of Medicare enrollment and 
coverage much easier for eligible individuals with criminal legal involvement. By aligning rules for 
Medicare Parts A and B with other programs (Medicare Part C and D, Medicaid, Marketplace), CMS will 
boost the efforts of reentry navigators who help set health coverage at the time of release and will 
improve access to providers quickly after release.  
 
Further, thanks to CMS innovation, about half of states are working on using Medicaid 1115 
Demonstrations to connect individuals to health care as seamlessly as possible post-release.3 CMS’s 
proposed Medicare changes will help navigators to offer the full range of appropriate coverage at 
release. It furthers CMS’s and the states’ commitment to equity in ensuring quality access to health care. 
Justice in Aging looks forward to future discussion regarding how Medicare applications can be made 
available before release (to be activated after release) – which will further aid coordination with 
Medicaid reentry efforts. 
 
In the proposed rule, CMS asked a number of questions to clarify how Medicare policy works for people 
with criminal legal experience. In this comment, Justice in Aging addresses CMS’s questions, requests 
some technical corrections, and asks for a number of changes to the following rule, including:  
 

1. Providing a pathway for coverage for individuals in custody where a third party has provided 

health care (Section 1.A, page 3); 

2. Making an affirmative, explicit statement in the regulatory text about which statuses are not 

considered to be “in custody” (Section 1.B, page 4);  

3. Removal of “under arrest” from the description of custody (Section 1.C, pages 5-6);  

4. Adoption of Medicaid’s approach to describing custody with respect to halfway houses (Section 

1.C and Section 1.E, page 9);  

5. Explicit description of “confinement” for the purpose of the Reentry SEP (Section 2.A, page 12); 

and  

6. More information on what documentation of release could be used for the Reentry SEP (Section 

2.B, page 12).  

 

1. Medicare FFS ‘‘No Legal Obligation to Pay’’ Payment Exclusion and 

Incarceration (revisions to 42 CFR 411.4) 

Justice in Aging appreciates CMS’s initiative to revise Medicare’s payment exclusion with respect to 

individuals with criminal legal experience. The proposed changes rightly re-focus the rules on whether 

 
2 See Commonwealth Fund, “What Do Medicare Beneficiaries Value About Their Coverage?,” (February 2024) (a 
third of Medicare enrollees wait a month or more to see a doctor); Meg Brooks, “US Psychiatrist Shortage Causing 
Months-Long Wait Times,” Medscape (May 24, 2023).  
3 KFF, Medicaid Waiver Tracker: Approved and Pending Section 1115 Waivers by State. 

https://www.commonwealthfund.org/publications/surveys/2024/feb/what-do-medicare-beneficiaries-value-about-their-coverage
https://www.medscape.com/viewarticle/992383?form=fpf
https://www.medscape.com/viewarticle/992383?form=fpf
https://www.kff.org/medicaid/issue-brief/medicaid-waiver-tracker-approved-and-pending-section-1115-waivers-by-state/


3 
 

Medicare is prohibited for paying for particular services for individuals who are generally responsible for 

their own health care. As CMS states in the preamble, the “no legal obligation to pay” payment 

exclusion is a general rule that applies to all health care items or services received by any Medicare 

enrollee, regardless of whether it is an incarceration-related issue or not.4 Justice in Aging recommends 

that CMS reiterate this reasoning in the final rule to help the public understand that the payment 

exclusion is based in the enrollee’s legal obligation to pay, rather than based on an individual’s 

criminal record. 

A. Rebutting the presumption of that a person does not have a legal obligation to pay 

for services when a person is in custody (proposed § 411.4(b)(1)) 

“We are seeking comments on whether the scope of the rebuttable presumption in proposed § 

411.4(b)(1) should be limited to items or services furnished by the penal authority or by a third party with 

which the penal authority has arranged to provide the items or services. Were we to limit the scope of 

the rebuttable presumption in this way, the rebuttable presumption in proposed § 411.4(b)(1) would not 

apply to items or services furnished to individuals in custody of penal authorities by third parties who do 

not have an arrangement or contract with the penal authority to provide the items or services. We are 

also seeking comments on whether individuals in custody of penal authorities are permitted to arrange 

for their own health care with third parties who do not have an agreement with the penal authority to 

provide the items or services.”  

Both the health care and carceral systems are dizzyingly complex. Though carceral institutions have a 

range of health care contracts in place, there will be times when a Medicare enrollee in custody receives 

health care from a health care provider outside of that contracting structure. For example:  

• A person in a halfway house that restricts their freedom of movement sets up mental health 

appointment with a therapist in the community as part of their reentry plan.  

• A person under arrest receives emergency care at a community hospital before being detained 

in jail.5  

• A person on furlough to attend a family funeral requires emergent care at a hospital. 

The current and proposed language at 42 C.F.R. 411.4(b) assumes that a person wishing to show their 

legal obligation to pay for care while in custody has received such care from the penal authority. This 

makes the rebuttal process difficult for individuals who have received care from a health care provider 

not contracted with the penal authority.  

Thank you for considering alternative pathways to coverage for this population, including raising the 

possibility that the presumption of coverage may not apply in cases of non-contracted providers.  Justice 

in Aging requests a pathway for coverage in the instances where services are provided by a third party 

 
4 U.S. Department of Health and Human Services, Medicare and Medicaid Programs:  
Hospital Outpatient Prospective Payment and Ambulatory Surgical Center Payment Systems (proposed rule) 89 
Fed. Reg. 59186, 59505 (July 22, 2024).  
5 In these circumstances, it appears that the constitutional duty to provide care does not necessarily trigger a duty 
to pay for this care. See, e.g., City of Revere v. Mass. Gen. Hosp., 463 U.S. 239, 244 (1983).  

https://www.govinfo.gov/content/pkg/FR-2024-07-22/pdf/2024-15087.pdf
https://www.govinfo.gov/content/pkg/FR-2024-07-22/pdf/2024-15087.pdf
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not contracted with the carceral institution and the individual is in custody, by not applying the 

presumption that such person has no legal obligation to pay. Alternatively, if such presumption does 

continue to apply in these circumstances, Justice in Aging requests that the available rebuttal be 

amended to include circumstances where a non-contracted third party has provided health care.  

To facilitate this change, Justice in Aging asks CMS to provide clear guidance and education to 

streamline the process. Currently and under the proposed rule, the evidence needed to rebut the 

presumption about “legal obligation to pay” requires carceral system involvement (e.g., showing that 

the penal authority both bills and pursues collection efforts across its population), and yet it is often the 

individual going through this process to seek relief from medical debt. If CMS decides to not presume 

“legal obligation to pay” in cases where non-contracted third parties have offered care, the pathway for 

individuals to take to prove this may not be clear to them.  

Justice in Aging asks CMS to consider: (1) Providing clear guidance and instruction provided to agency 

staff (e.g. through SSA POMS); (2) Updating provider materials making clear that coverage for people in 

the carceral system is not prohibited in all cases; (3) Establishing billing codes and procedures that allow 

the provider and patient to attest to facts about non-contracted third party health care sufficient to 

obtain Medicare coverage; and (4) Establishing a process for showing that non-contracted third party 

health care was provided during an initial appeal process.  

We ask that CMS reiterate in the preamble to the final rule and any subsequent guidance that, for 

services provided by the carceral entity or a contractor to the carceral entity the burden of rebutting the 

presumption is on the state/local government, not on the individual. As CMS explains in discussing the 

regulatory history of this provision, the burden is not on the hospital or provider to determine whether 

an individual is in custody or has a legal obligation to pay.6 

B. Explicit regulatory language  

“We are also seeking comment on whether we should explicitly state in regulatory text that individuals 

on bail, parole, probation, or home confinement are not considered to be in custody for purposes of 

proposed § 411.4(b).” 

Justice in Aging asks CMS to make explicit in regulatory text which statuses are not considered to be in 

custody. Language set in the affirmative is easier to understand and will help further align the 

approaches of Medicare and Medicaid. It can be hard for individuals with criminal legal histories to find 

health care providers, and affirmative regulatory language can help address that issue by providing 

reassurance to providers that their services will be reimbursed.  

Explicit inclusion of parole, probation, supervised release, and bail as custody already exist in written 

CMS materials, including in 2007 preamble language that cannot be amended.7 We have heard that 

 
6 89 Fed. Reg. 59186, 59503 (July 22, 2024). 
7 U.S. Department of Health and Human Services, Medicare Program; Proposed Changes to the Hospital Inpatient 
Prospective Payment Systems and Fiscal Year 2008 (proposed rule), 72 FR 24680, 24826 (May 3, 2007) (“For 
example, the term ‘‘custody’’ is not limited solely to physical confinement. (Sanders v. Freeman, 221 F.3d 846, 
850– 51 (6th Cir. 2000).) Individuals on parole, probation, bail, or supervised release may be ‘‘in custody.’’”); 

https://www.govinfo.gov/content/pkg/FR-2024-07-22/pdf/2024-15087.pdf
https://www.govinfo.gov/content/pkg/FR-2007-05-03/pdf/07-1920.pdf
https://www.govinfo.gov/content/pkg/FR-2007-05-03/pdf/07-1920.pdf
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providers do not attempt to submit claims to Medicare or encourage Medicare enrollment for patients 

under community supervision because it is too complicated. We have heard other providers refuse to 

serve people on community supervision, citing Medicare’s payment exclusion as the reason. 

Affirmatively listing which statuses are not considered to be in custody will help avoid confusion. Clear 

language of when services will be reimbursed will help with this confusion and grow the network of 

providers serving people at release.  

C. Custody description (proposed § 411.4(b)(3)) 

“We are seeking comments on the appropriateness of the terminology in the existing description of 
“custody” in our regulations and whether additional or different terminology should be incorporated in 
the description of “custody” at § 411.4(b)(3) in the final rule…We are also seeking comment on whether 
we should explicitly state in regulatory text that individuals on bail, parole, probation, or home 
confinement are not considered to be in custody for purposes of proposed § 411.4(b).” 

We strongly support CMS’s proposal to narrow the description of custody. The current custody 

description is both broad and imprecise, leading to confusion about what it means and how to navigate 

Medicare coverage. Reentry advocates tell us that people involved in the criminal legal system are well 

aware of collateral consequences, and generally reluctant to question the rules or try to access a benefit 

like Medicare without explicit authorization for fear that they could jeopardize their freedom or rights.  

As a result of the current broad description of custody, Medicare is not well understood or even on the 

radar for most advocates, benefits counselors, and government employees interacting with people 

involved in the criminal legal system. Over the past few years that Justice in Aging has been working on 

improving access to health care and other benefits for older adults leaving incarceration, the vast 

majority of stakeholders we have encountered are not aware that Medicare might even be an option for 

someone post-incarceration.  

We agree with CMS that individuals who have been released from jail or prison on bail, parole, 

probation, or home detention typically have a legal obligation to pay for their own health care; and 

therefore, Medicare is not prohibited from paying. We also agree that narrowing the description of 

custody will greatly reduce both real and perceived barriers to Medicare access for this population. 

As CMS recognizes in the preamble, people under community supervision who are dually eligible for 

Medicare and Medicaid have particular challenges navigating coverage due to the payment exclusion. 

Medicare enrollment impacts when Medicaid will pay, and in the case of prescription drugs whether 

Medicaid will pay at all. When Medicare payment is denied (or a provider believes Medicare will not 

 
Medicare Claims Processing Manual, Chapter 1 (Feb. 15, 2024)(“ CMS presumes that a State or local government 
that has custody [including probation, parole, bail] of a Medicare beneficiary under a penal statute has a financial 
obligation to pay for the cost of healthcare items and services.”)(describing custody to include probation, parole, 
bail, supervised release, or confined completely or partially); Medicare Benefit Policy Manual, Chapter 16 
(November 6, 2014) (“The CMS presumes that a state or local government that has custody of a Medicare 
beneficiary under a penal statute has a financial obligation to pay for the cost of healthcare items and services…”) 
(describing custody to include probation, parole, bail, supervised release, or confined completely or partially). 

https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/clm104c01.pdf
https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/bp102c16.pdf
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pay), Medicaid may not immediately cover the item or services and access to care can be delayed 

because Medicaid assumes Medicare is primary. Additionally, they may be barred from accessing 

specialists that do not participate in Medicaid. To improve access to care for this population, we support 

CMS’ proposed description of “in custody”, with a few recommended changes. 

Justice in Aging requests that CMS remove “under arrest” from proposed language in 42 C.F.R. 

411.4(b)(3). Neither Medicare Part C, Medicare Part D, Medicaid, nor the Marketplace exclude people 

solely because they are under arrest.8 A person may be under arrest for a short period of time, for 

example for a few minutes or hours. A person does not always know they are under arrest; the 

standards distinguishing arrest from detainment or an investigatory stop overlap, and often require a 

court case to determine. 9 A person does not get documentation that they have been released from 

arrest. We urge CMS to limit the description of pretrial custody to situations where a person is 

incarcerated in a jail or prison.  

We recommend removing “under arrest” from the proposed description of custody as individuals who 

would generally have no legal obligation to pay would be confined and therefore captured by the 

incarcerated in jail provision. We are also concerned that “under arrest” could cause confusion for 

individuals on bail or home detention (which can be referred to as house arrest). This term is too broad 

and imprecise and could encompass people who are not confined and are responsible for their health 

care. 

Technical Changes. In addition to the request regarding arrest, Justice in Aging asks for a number of 

technical changes:  

• Affirmatively list residents in halfway houses as not being “in custody” if the halfway house 

meets characteristics showing freedom of movement (more information about this change is 

below in Section 1.E (Halfway Houses)). 

• Instead of bail, use the phrase, “released to the community pending trial (including those in 

pretrial community supervision and those released pursuant to cash bail).” Though bail 

technically refers to the process of pre-trial release, it is often used to only mean cash bail.10 

Many individuals are released to the community pre-trial without cash bail, and they also are 

responsible for paying for their health care.  

 
8 CMS, “Medicare Advantage and Part D Enrollment and Disenrollment Guidance” (2024) (definition of 
incarcerated for Medicare Part C/D) Healthcare.gov, “Incarcerated People” (Marketplace; CMS, SHO # 16-007 Re: 
To Facilitate Successful Re-entry for Individuals Transitioning from Incarceration to Their Communities, Q1 (April 
28, 2016) (Medicaid); HHS, letter re. Clarification of Medicaid Coverage Policy for Inmates of a Public Institution, 
(Dec. 12, 1997).   
9 Micah Swartzbach, “Arrest vs. Detention: How to Tell Whether You've Been Arrested or Detained,” NOLO (2022).  
10 American Bar Association, “Frequently Asked Questions About Pretrial Release Decision Making,” (“Bail is 
commonly misused as a term referring to large sums of money posted to secure a  
defendant’s release from jail before trial. The terms “bail” and “money bail” are commonly used  
interchangeably; however these two terms do not legally mean the same thing.”)  

https://www.healthcare.gov/incarcerated-people/
https://www.medicaid.gov/sites/default/files/Federal-Policy-Guidance/Downloads/sho16007.pdf.
https://www.medicaid.gov/sites/default/files/Federal-Policy-Guidance/Downloads/sho16007.pdf.
https://hcpf.colorado.gov/sites/hcpf/files/December%2012%2C%201997%20CMS%20Letter%20Concerning%20the%20Clarification%20of%20Medicaid%20Coverage%20Policy%20for%20Inmates%20of%20a%20Public%20Institution.pdf
https://www.nolo.com/legal-encyclopedia/arrest-vs-detention-how-tell-whether-you-ve-been-arrested-simply-detained.html#:~:text=But%2C%20by%20taking%20his%20ticket,U.S.%20491%20(1983).)
https://www.ncsc.org/__data/assets/pdf_file/0015/1572/faq_pretrial_justice-1.ashx.pdf
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• Amend the mental facility clause to match Part C/D guidance and make clear that it only applies 

to individuals who have violated a penal status or rule.11 

• Make clearer the intent to limit the description of custody by changing “if” to “only if” in 

411.4(b)(3). If it was CMS’s intent to limit the list of statuses considered to be “in custody” by 

removing the clause, “or confined completely or partially in any way under a penal statute or 

rule.”  

Below please find Justice in Aging’s proposed regulatory language:  

(b)(3): For purposes of this paragraph, an individual is considered to be in the custody of a penal 

authority only if the individual is: (i) under arrest; … (v) required to reside in a mental health facility as a 

result of violations of the penal code under a penal status or rule  

… 

(b)(4): The following are examples of situations that are not considered to be “in custody” for the 

purposes of this paragraph: (i) On parole; (ii) On probation; (iii) Under home confinement; (iv) 

Released to the community pending trial (including those under pre-trial supervision or those released 

pursuant to cash bail); and (v) Residing under supervision of a correctional institution in a halfway 

house that permits freedom of movement or association as demonstrated by the following 

conditions: (1) Residents are not precluded from working outside the facility in employment that is 

available to individuals who are not under correctional institution supervision; (2) Residents can use 

community resources (for example, libraries, grocery stores; recreation, or educational institutions) at 

will; and (3) Residents  can seek health care items and services in the broader community to the same 

or similar extent as individuals who are not under penal authority supervision. 

D. Legal Obligation to Pay 

“We are seeking specific, detailed comments on the circumstances in which individuals who have been 
released from incarceration on bail, parole, probation, or home detention have a legal obligation to pay 
for some or all of the health care items or services they receive…We are also seeking comment on what 
specific health care items or services, if any, are typically furnished by Federal, State, or local 
governments at no cost to individuals who have been released from jail or prison on bail, parole, 
probation, or home detention…We are seeking comments on what types of medically necessary health 
care items or services, if any, are typically provided at no cost to individuals on parole, probation, or 
home detention…” 

 
11 CMS, “Medicare Advantage and Part D Enrollment and Disenrollment Guidance” (2024) (“Incarceration / 
Incarcerated…This includes individuals who are confined to an Institution for Mental Disease (IMD) (e.g., state 
hospital, psychiatric hospital, or the psychiatric unit of a hospital), as a result of violations of the penal 
code…Individuals who are confined to IMDs as a result of court orders not related to penal violations,  
are not incarcerated as CMS defines that term, and are therefore not excluded on that basis from  
the plan service area…”) 
 

https://www.cms.gov/files/document/cy2025cdenrollmentanddisenrollmentguidancepdf.pdf
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Based on what Justice in Aging has heard from reentry advocates, people working within the criminal 
legal system, and people with lived experience, individuals who have been released from incarceration 
and are under community supervision (including people on bail, parole, probation, home detention, and 
residing in halfway houses) are typically responsible for their own health care costs. This is evidenced by 
the fact that obtaining or reestablishing health insurance coverage is of utmost urgency for individuals in 
these circumstances. Additionally, the fact that (1) Medicaid’s inmate exclusion does not apply to 
individuals in these circumstances and that (2) They are eligible to enroll in coverage through the Health 
Insurance Marketplaces demonstrates that they typically have a legal obligation to pay for their own 
health care. 
 
As an example, Justice in Aging recently provided technical assistance to an advocate working with an 
individual on probation and enrolled in both Medicare and Medicaid in California. The individual was 
legally responsible for paying for his prescription medication to treat his mental health condition. 
Despite being enrolled in Medicare Part D, the pharmacy could not submit the claim because the 
individual’s probation status was blocking Medicare payment. Medicaid was also not covering the 
person’s medication costs because Part D coverage was in place.  
 
An informal survey of reentry resources demonstrates that people on parole and probation and other 
forms of supervision are responsible for their own health care. For example, documents from reentry 
programs in several states lists multiple non-carceral health care resources, including help with finding 
insurance coverage and care in the community.12 The Social Security Administration describes in POMS 
how individuals on home confinement are responsible for their own medical care expenses.13  
 
There are some limited instances where the criminal legal system may pay for services while individuals 
live in the community, though often the individual is expected to pay all or a portion of those costs. For 
example, while probation and parole supervision may include some limited mental health and SUD 
counseling, individuals in 47 states must pay fees for supervision programming.14 Failure to pay fees may 
result in revocation and re-incarceration.15 For another example, when mental health and SUD 
treatment is court ordered, it appears that generally the defendant is expected to pay for treatment.16 

 
12 See, e.g., Federal Re-entry Coordination Council, “Report to Congress re. Coordination to Reduce Barriers to 
Reentry: Lessons learned from COVID-19 and beyond,” (2022) (Discussing post-release health care in terms of 
referral to community programs); District of Columbia, The Ready Center Brochure (providing connections to 
community health care resources); Maryland, Re-entry Services (post-release care includes a weekly phone call 
and referral to health care); Michigan Department of Corrections, Re-entry Services (“Although Offender Success 
does not directly fund Substance Use Disorder treatment, services may still be available in your community. You 
should reach out to your supervising agent for available services.”); Virginia Department of Corrections, 
Community Resources for Probation and Parole District #10   
13 SSA POMS GN 02607.840 Retirement, Survivors, and Disability Insurance (Title II) Reinstatement Policies for 
Prisoners  
14 Fines and Fees Justice Center, “50 State Survey: Probation & Parole Fees,” (May 2022). 
15 Fines and Fees Justice Center, “50 State Survey: Probation & Parole Fees,” (May 2022).   
16 Private provider websites acknowledge that court-ordered treatment is typically paid for by the defendant. See, 
e.g., American Addiction Centers, Court-Ordered Rehab; Pacific Crest Detox, Court Ordered Rehab: What Is It & 
How Does It Work?; Mission Harbor Behavioral Health, A Simple Guide to Court-Ordered Rehab. See also Blue 
Cross Blue Shield Minnesota, “Reimbursement Policy: Court Ordered Mental Health Evaluation and Treatment,” 
(2017) (Private insurance coverage of court-ordered treatment); Legal Aid New York City, “What You Need to Know 

https://www.justice.gov/opa/press-release/file/1497911/dl
https://www.justice.gov/opa/press-release/file/1497911/dl
https://doc.dc.gov/node/1434721
https://dpscs.maryland.gov/rehabservs/reentry/reentryunit.shtml
https://www.michigan.gov/corrections/our-operations/osa/reentry-services
https://vadoc.virginia.gov/media/1603/vadoc-resource-directory-district-10.pdf
https://secure.ssa.gov/poms.nsf/lnx/0202607840
https://finesandfeesjusticecenter.org/content/uploads/2022/05/Probation-and-Parole-Fees-Survey-Final-2022-.pdf
https://finesandfeesjusticecenter.org/content/uploads/2022/05/Probation-and-Parole-Fees-Survey-Final-2022-.pdf
https://americanaddictioncenters.org/rehab-guide/court-ordered-rehab
https://www.pctdetox.com/blog/how-court-ordered-rehab-works
https://www.pctdetox.com/blog/how-court-ordered-rehab-works
https://sbtreatment.com/resources/court-ordered/
https://www.bluecrossmn.com/sites/default/files/DAM/2020-06/P11GA_13412328-Behavioral%20Health%20014_Court%20Ordered%20Mental%20Health%20Treatment%20and%20Evaluation%2005.18.2018.pdf
https://legalaidnyc.org/get-help/health-disability-hiv-aids/what-you-need-to-know-about-insurance-and-court-ordered-behavioral-health/
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E. Halfway Houses 

“We are also seeking comments on a proposal, described in greater detail below, to determine when 
individuals who are required to reside in halfway houses should be considered to be in custody for 
purposes of the no legal obligation to pay payment exclusion…We are seeking comments on whether 
individuals who reside in halfway houses under the conditions described in proposed § 411.4(b)(3)(vi) 
typically do not have a legal obligation to pay for health care items or services, or whether fewer, other, 
or additional factors compared to the factors described in the proposal would form a more appropriate 
basis for a presumption that the individual is in custody and has no legal obligation to pay for health care 
items or services…We are therefore soliciting comments on whether halfway house residents typically 
have a legal obligation to pay for health care items and services, and if so, to what extent (that is, do 
they have a legal obligation to pay for all or most health care items or services or only certain items or 
services) and under what conditions. In particular, we are interested in receiving detailed comments, 
with examples as appropriate, focusing specifically on the legal obligation that halfway house residents 
have to pay for the health care items and services they receive.”  

We appreciate that CMS is aiming to ensure people required to reside in halfway houses who have to 

pay for their own health care can access Medicare and urge CMS to finalize its proposal or a similar 

proposal for halfway houses in the final rule.  From Justice in Aging’s conversations with advocates 

helping formerly incarcerated individuals connect to services, people working in criminal legal system, 

people residing in halfway houses are typically responsible for their own health care costs.  

When Medicaid changed its policy to allow federal payment for halfway house residents, Art Beeler, a 

former complex warden at a federal correctional facility, described why access to health coverage is 

necessary for halfway house residents: 

Barring halfway house residents from Medicaid coverage also deprives many eligible inmates of 

access to the important transitional oversight provided by halfway houses.  Often, ill inmates 

who are eligible for halfway house transfers are forced to remain in prison so that they can 

continue to receive critical healthcare services that they could not afford to access on the 

outside.  During my own tenure as a corrections official, I would have been unable to transfer an 

inmate receiving chemotherapy to a halfway house unless he possessed independent resources 

that would allow him to continue his care.  Inmates receiving dialysis and other treatments for 

chronic illnesses are similarly denied access.17 

As this quote demonstrates, not only do people in halfway houses have to pay for their own health care, 

not having health insurance coverage keeps people unnecessarily incarcerated. As another example, 

Virginia’s Department of Corrections offers “Community Residential Programs” that provide “supervised 

housing, random urinalysis testing, life skills, employment coaching, referrals for educational assistance 

 
About Insurance and Court-Ordered Behavioral Health,” (insurance is typically required to cover court-ordered 
treatment).  
17 Art Beeler, Access to Healthcare a Lifesaver for Halfway House Residents, Collateral Consequences Resource 
Center (May 19, 2016). 

https://legalaidnyc.org/get-help/health-disability-hiv-aids/what-you-need-to-know-about-insurance-and-court-ordered-behavioral-health/
https://ccresourcecenter.org/author/abeeler/
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and medical assistance, and basic counseling for substance abuse and mental health issues” (emphasis 

added).18 The word “referrals” makes clear medical assistance is not directly provided. 

CMS is seeking feedback on whether the factors described in its proposal are appropriate for presuming 

that an individual required to reside in a halfway house is in custody. We strongly support CMS’s 

proposal to align the Medicare payment exclusion and description of custody for people required to 

reside in halfway houses with the Medicaid guidance. As CMS notes, this would facilitate access to 

Medicare for individuals dually eligible. It would also make implementation easier as stakeholders are 

already familiar with the Medicaid payment policies.  

We believe, however, that our suggested revisions to the proposed language would ensure that the 

evaluation of halfway houses is more appropriately reflective of whether the individual has a legal 

obligation to pay for their health care. As CMS notes, the characteristics of and services provided to 

residents varies significantly among halfway house programs. In addition, the circumstances individuals 

residing in halfway houses face can vary significantly. For example, Justice in Aging is aware of 

individuals who are on parole who have chosen to live in a halfway house, even though they are not 

required to. “Halfway house” is an umbrella term that can refer to a variety of situations, including 

individuals who choose to attend voluntarily and individuals transitioning from non-carceral SUD 

treatment.19 Halfway houses typically serve a small number of individuals20 for a short duration of time. 

We want to ensure that such individuals are not inappropriately excluded from Medicare if the facility 

itself meet one or more of the criteria CMS has outlined in the proposed description of custody. 

To address this, we recommend revising the regulatory language at § 411.4(b)(3)(vi) to more closely 

align with the Medicaid SHO # 16–007, which focuses on “freedom of movement and association” as the 

determining factor as demonstrated by the three conditions CMS has incorporated into this proposed 

rule.  As CMS explained in SHO # 16—007, “Regardless of the label attached to any particular custody 

status, an important consideration of whether an individual is an ‘inmate’ is his or her legal ability to 

exercise personal freedom.”21  

The Medicaid policy is also written to authorize payment for halfway house residents, rather than 

prohibit it (with exceptions) as the proposed Medicare rule does.  This is an important difference for 

helping stakeholders understand the policy, particularly halfway house residents themselves who will 

either see their circumstance listed on the “allowed” or “not allowed” list. Therefore, we recommend 

moving halfway houses from the proposed “in custody” categories to a list of not in custody categories 

(Justice in Aging’s proposed (b)(4) detailed above). 

Another benefit of moving halfway house residents to the not in custody list is that the Medicare rule 

will read the same as the Medicaid policy, which will make it easier to implement since entities are 

 
18 Commonwealth of Virginia, “Types of Supervision”  
19 Prison Policy Initiative, “What You Should Know About Halfway Houses,” (September 2020).   
20 Prison Policy Initiative, “What You Should Know About Halfway Houses, Appendix (list of state and federal 
community-based correctional facilities), 2012” (September 2020). l 
21 CMS, SHO # 16-007 Re: To Facilitate Successful Re-entry for Individuals Transitioning from Incarceration to Their 
Communities, Q1 (April 28, 2016),  

https://vadoc.virginia.gov/inmates-and-probationers/community-supervision/types-of-supervision/
https://www.prisonpolicy.org/blog/2020/09/03/halfway/
https://www.prisonpolicy.org/reports/halfway_houses_appendix.html
https://www.prisonpolicy.org/reports/halfway_houses_appendix.html
https://www.prisonpolicy.org/reports/halfway_houses_appendix.html
https://www.medicaid.gov/sites/default/files/Federal-Policy-Guidance/Downloads/sho16007.pdf.
https://www.medicaid.gov/sites/default/files/Federal-Policy-Guidance/Downloads/sho16007.pdf.
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already familiar with the Medicaid rules. Halfway houses often operate on limited budgets and small 

staffs; making Medicaid and Medicare as similar as possible will help ease the burden of understanding 

who is covered under what program for these staff members.  

As CMS reiterates, the general payment exclusion policy still applies to halfway house residents even if 

they are not considered to be in custody and serves to mitigate the risk of improper payment. This 

approach is also consistent with CMS’s historical approach of putting the onus on the governmental or 

contracted entity operating a halfway house to rebut the presumption that the individual has no legal 

obligation to pay should Medicare reimbursement be denied for any particular service.  

Alternatively, if CMS chooses not to move halfway houses to the not in custody categories, we 

recommend revising proposed (3)(vi) as follows to better align with the Medicaid guidance’s focus on 

freedom of movement: “Required to reside in a halfway house without freedom of movement or 

association as demonstrated by any of the following conditions: …” 

F. Use of the Term “Penal Authority” (Proposed § 411.4(b)(2) 

“We are also seeking comments on whether the proposed definition of ‘penal authority’ is too broad or 
narrow for purposes of the no legal obligation to pay payment exclusion. We are aware that private 
contractors in some circumstances may be responsible for operating certain penal institutions or halfway 
houses, and we are seeking comment on whether such contractors should explicitly be included in the 
proposed definition of ‘penal authority.’” 
 
Rather than “penal authority,” CMS might consider using the term “correctional institution.” Justice in 
Aging also recommends that CMS seek alternatives to the term “penitentiary.”  

2. Revision to Medicare Special Enrollment Period for Formerly 

Incarcerated Individuals (“Reentry SEP”) 

We strongly support CMS’s proposal to amend the Medicare SEP and agree that the proposed changes 

will streamline SEP eligibility determinations and align with an individual’s obligation to pay for their 

healthcare. 

Specifically, we support the proposed changes to no longer tie the SEP eligibility criteria to the payment 

exclusion rule. We agree with CMS’s analysis that the rebuttable presumption in the payment exclusion 

context does not work in an enrollment context.  

A plain reading of the current Reentry SEP regulatory text, the SEP application, and the SSA POMS 

indicate that people released from incarceration but on bail, parole, probation, home confinement or 

other forms of community supervision are not eligible for the SEP. The logical conclusion that many 

people make that this population is not eligible for Medicare at all because Medicare considers them to 

be “in custody.” 
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CMS’s proposal to align the SEP eligibility criteria with SSA’s criteria for determining incarceration will 

help ease confusion and streamline the enrollment process for individuals leaving incarceration. We 

agree that the SSA criteria which focuses on an individual’s confinement.  

A. Explicit description of confinement 
We are concerned that the current description of the triggering event for the SEP, combined with the 

limitations on SSA data and differences in who has access to Social Security old age, survivors, and 

disability insurance (OASDI) benefits, does not clearly indicate that halfway house residents can access 

the SEP. We recommend explicitly stating in the regulation the following categories of individuals are 

considered “released from confinement in a jail, prison, or other penal institution or correctional 

facility”: on parole, on probation, under home confinement, released to the community pending trial 

(including those under pre-trial supervision and those released pursuant to cash bail), and residing in a 

halfway house (whether or not the individual meets the requirements of 411.4(b)(4)(v)) (note this cite is 

to proposed language, above in Section 1.C of this comment).  

B. Documentation for SEP 
“We also solicit comment on what documentation an individual can provide to demonstrate they were 
confined and released without conviction to determine eligibility for the SEP for formerly incarcerated 
individuals under §§ 406.27(d) and 407.23(d)” 
 
We appreciate that the proposed rule allows for “discharge documents” or SSA data to be used for the 
record of release to trigger SEP eligibility. We have encountered cases where SSA data was not accurate 
or took time to update, preventing Medicare access. Therefore, it is important that individuals can 
provide other proof of release. As CMS’s question about documentation for people who were confined 
and released without conviction suggests, this documentation may be difficult to obtain because it is not 
necessarily formalized. Therefore, we recommend changing the wording of (d)(2) from “discharge 
documents” to “documentation of discharge.” This will allow CMS to use its discretion to accept 
documentation – for example, an attestation from a defense attorney or social worker. We believe this 
would avoid an unnecessary and unintended limitation on what is considered documentation—which 
may not be discharge papers or formal records. 

C. SEP Access for People in Halfway Houses 
“We are seeking comments on this proposal, especially its implications for people in halfway houses, to 

ensure access to the SEP for formerly incarcerated individuals.” 

Halfway houses are short-term models designed to support a person’s successful reentry. This is a time 

(typically a number of weeks) when a person is setting up the support that will follow them after the 

halfway house – including finding housing, obtaining identification documents, gaining employment, and 

securing health care coverage.  

Making the Reentry SEP available to halfway house participants will allow for individuals getting 

appropriate health care coverage support – for example, assistance with coordinating enrollment in 

Medicare Savings Programs alongside Medicare as soon as possible following release from jail or prison. 

It does not make sense for Medicare to only be available after a time when health coverage navigation 
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support is no longer available, especially considering that halfway house duration is typically a matter of 

weeks.  

As discussed above, most halfway house residents are responsible for their health care, even when their 

freedom of movement is restricted. It makes sense, then, for CMS to allow for the SEP to happen early, 

in order for individuals to be able to rebut the presumption of legal obligation to pay. The ability to 

enroll in Medicare should be considered separately from whether a Medicare can pay for items or 

services provided, as CMS recognizes by proposing to decouple the payment rule from the SEP. 

D. Equitable relief for a subset of individuals  
There is a small group of people who will experience a smaller or no SEP as a result of this rule change.  

For example, let’s say “Mark” is released from a state prison in February 2024 and is on parole 

until June 2025. Under the regulation in place in 2024, Mark may be considered to have stayed 

“in custody” as a parolee and not had access to the Incarceration SEP in 2024. Under the new 

rule in effect in January 2025, Mark would be considered to have been released from custody in 

February 2024, and would only have a month of SEP available. If Mark’s date of release from 

state prison was December 2023, he would not have access to the Incarceration SEP at all.   

We request that CMS ensure that individuals who were or are released from incarceration under 

conditions that prevent or hinder their access the current SEP between the initial implementation of the 

SEP (January 1, 2023), and the effective date of this proposed rule have an opportunity to enroll in 

Medicare coverage as well with equitable relief, either by expressly including overlapping effective dates 

or by establishing an instruction for local Social Security Administration offices. 

E. Technical Corrections 

We strongly support the proposed technical corrections to clarify that coverage can be retroactive to 

the beginning of the month of release and to ensure the retroactive period is tied to the date of 

Medicare application. These changes help clarify the availability of retroactive coverage and will also 

help reduce health coverage gaps for older adults leaving incarceration.  

To further clarify the individual’s ability to make decisions about the length of retroactive coverage that 

best suits their needs, we recommend adding the phrase “no earlier than” before the description of 

when coverage begins in § 407.23(d)(3)(ii): 

“…If retroactive enrollment is requested and the application is filed within the first 6 months of 

the SEP, the effective date is retroactive to no earlier than the beginning of the month of their 

release from incarceration. If retroactive enrollment is requested and the application is filed in 

the last 6 months of the SEP, the coverage effective date is retroactive to no earlier than the 6th 

month before the month of enrollment.”  

Conclusion 
Justice in Aging is strongly supportive of CMS’s proposal to amend the Medicare payment and 

enrollment policy to better align with the realities on the ground where individuals are in fact 
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responsible for health care costs. The proposed changes will align with other federal health programs 

and will help offer efficient, equitable access to health care after release.  

Thank you again for the opportunity to comment on this proposed rule. If you have any questions, 
please contact Rachel Gershon, rgershon@justiceinaging.org.  
 
Sincerely,  

 
Amber C. Christ  
Managing Director, Health Advocacy 

 
 

 


