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Justice in Aging is a national organization that
uses the power of law to fight senior poverty by
securing access to affordable health care,
economic security, and the courts for older adults
with limited resources.

Since 1972 we’ve focused our efforts primarily on
fighting for people who have been marginalized
and excluded from justice, such as women,
people of color, LGBTQ+ individuals, and people
with limited English proficiency.



Housekeeping

« All on mute. Use Questions function for substantive
questions and for technical concerns.

* Problems with getting on to the webinar? Send an
e-mail to trainings@justiceinaging.org.

* Find materials for this training and past trainings
by searching the Resource Library,
justiceinaging.org/resource-library. A recording will
be posted to Justice in Aging's Vimeo page at the
conclusion of the presentation,
vimeo.com/justiceinaging.

« Enable closed caFtioning by selecting "CC"” from
the Zoom control panel.
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Want to receive Justice in Aging
trainings and materials?

Join Our Network!

Go to justiceinaging.org and hit
“Sign up” or send an email to
info@justiceinaging.org.

JUSTICE IN AGING

GGGGGGGGGGGGGGGGGGGGGGGGGGGGGGG



http://www.justiceinaging.org/
mailto:info@justiceinaging.org

Justice in Aging’s Commitment to
Advancing Equity
To achieve Justice in Aging, we must:

« Advance equity for low-income older adults in economic
security, health care, housing, and elder justice initiatives.

« Address the enduring harms and inequities caused by
systemic racism and other forms of discrimination that

uniquely impact low-income older adults in marginalized
communities.

« Recruit, support, and retain a diverse staff and board,
including race, ethnicity, gender, gender identity and
presentation, sexual orientation, disability, age, and
economic class.
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Looking for Input

 Webinars like this 3 times a year.

* Your suggestions welcome - respond to
survey at end of webinar.
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Advocacy Guide

* Free advocacy 25 Common Nursing

guide provides Home Problems—

& How to Resolve hem

step-by-step
Instructions to
residents, families
and others.

 Calls out false
statements and
myths.
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Physical Restraint Defined

 Any method or device that
 Is attached or adjacent to resident’s body;
« Cannot be removed easily by resident; and

e Restricts resident’s freedom of movement or
normal access to body.

« Surveyor'’s Guidelines, F604, Appendix PP to CMS
State Operations Manual.
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Chemical Restraint Defined

 Any drug used for discipline or staff
convenience and not required to treat
medical symptoms.

« Surveyor’s Guidelines, F605, Appendix PP to
CMS State Operations Manual.
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Psychotropic Drugs

« A psychotropic drug is any drug affecting
brain activities associated with mental
processes and behavior.

* Includes anti-psychotics, anti-depressants,
anti-anxiety drugs, and hypnotics.
+ 42 C.F.R. § 483.45(c)(3).
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Anti-Psychotic Drugs

* Mainly to treat psychosis-related
conditions.

« Require “black-box” warning for use with
older persons.

» Increased Mortality in Elderly Patients with
Dementia-Related Psychosis.

* Notes that deaths appeared to be related to heart
failure or infection (e.g., pneumonia).
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Dangers of Physical Restraints

* Physical injuries.
 E.g., pressure sores.
« Muscle atrophy.
« Skin breakdown
« Asphyxiation.

 Non-physical injuries.
 Depression.
« Agitation.
« Indignity, frustration, etc.
 How horrible to be tied up!
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Dangers of Chemical Restraints

» Physical injuries.
« E.g., heart failure.
 Infections.

* Non-physical injuries.
« Confusion.
» Depression/lethargy.

« Loss of personality/self.

« How horrible for the “real person” to be lost or
hidden!
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Residents’ Rights

« For “respect and dignity,” right to be free
from physical or chemical restraints.
 Imposed for discipline or convenience, and

« Not required to treat medical symptoms.
. 42 C.F.R. §§ 483.10(e)(1), 483.12(a)(2).

JUSTICE IN AGING
GGGGGGGGGGGGGGGGGGGGGGGGGGGGGG 16




When Restraints Are Used

 Must be

e Least restrictive alternative
 For least amount of time.

« Must document ongoing re-evaluation of
need for restraints.
- 42 C.F.R. § 483.12(a)(2).
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Regulations on Medications

» Psychotropics (including anti-psychotics)

« Psychotropic not started unless necessary to
address specific, identified condition.

« Unless clinically contraindicated, must
attempt dose reductions and behavioral
interventions to reduce/end use of drug.

. 42 C.F.R. § 483.45(e).
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PRN Administration of
Psychotropics

* "PRN"” is as-needed ("pro re nata” in
Latin).

 PRN for psychotropics limited to 14 days

 BUT can be extended beyond 14 days with
MD documentation.

 If anti-psychotic, requires that MD “evaluate”
resident for continued use.
« 42 C.F.R. § 483.45(e).
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Where Do Things Stand Now?



Restraints Generally Understood
as Undesirable

» Physical Restraints.

* E.g., Surveyor’s Guidelines, Appendix PP to
CMS State Operations Manual, F-Tag F604.

e Chemical Restraints.

« CMS National Partnership to Improve
Dementia Care in Nursing Homes.
« Started by CMS in 2012.
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Chemical Restraints More
Common than Physical Restraints

 From Care Compare.

* 14.7% of long-stay residents with anti-
psychotic drugs.

* 0.1% of long-stay residents with physical
restraints.

« So, this webinar will spend more time on
chemical restraints, since they have
received more attention in recent years.
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Partnership 2012-14

» Technical expert panels; develop
coalitions within states; outreach to
facilities and other providers.

« Outreach to poor performers, including
mentorship.

« Resources on dementia care.

« Public reporting on facility anti-psychotic
rates on Care Compare.
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Partnership 2014-16

« Continuing state coalitions, conference
calls with providers, and training materials.

* Anti-psychotic rates incorporated into
calculation of 5 Star rating.

* Developed Focused Dementia Care Survey.
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Partnership 2017- Present

* Narrowing of program to focus on "“late
adopters.”

» Last Partnership status report issued in
April 2022.
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Data from Partnership

National Anti-Psychotic Use in Nursing Facilities
(Long-Stay Residents)

2011 Q4 2012 Q3 2013 Q3 2014 Q3 2015 Q3 2017 Q2 2018 Q2 2019 Q2 2020 Q2 2021 Q2

—e—9 of Residents with Antipsychotics
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Excessive Psychiatric Diagnoses?

» Certain diagnoses (schizophrenia,
Huntington’s disease, Tourette
syndrome) excuse use of anti-psychotics,
for purposes of Care Compare.
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HHS Inspector General (2021)

» Focuses on improper schizophrenia
diagnoses.

« Recommends using Medicare data to improve
reporting of anti-psychotic use, and
« Verify MDS assessments.

« CMS agrees to “consider” the HHS
recommendations.
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HHS Inspector General (2022)

* Finds decreases in anti-psychotic use are
offset by increases in psychiatric
diagnoses.

« Recommends using Medicare claims data to
identify false schizophrenia diagnoses;

* Focus oversight on poor performers; and

« Require diagnosis code of Medicare claims for
psychotropics provided to facility residents.

« CMS concurs with # 1 and 2, but not #3, because
requiring diagnoses would slow approvals.
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CMS Audits

« In January 2023, CMS announces offsite
audits for improper schizophrenia diagnoses.

o If facility found to have improper diagnoses:

* Overall quality measure and long-stay quality
measure star ratings downgraded to one star for
6 months.

« Short-stay quality measure star rating not
displayed for 6 months.

« Long-stay quality measure not displayed for 12
months.

« CMS, QS0-23-05-NH (Jan. 29, 2023), and
subsequent CMS guidance.
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Options for Facility

 Facility can avoid audit and reduce
potential penalties, by admitting
potential errors.

« Long-stay anti-psychotic quality measure not
displayed for 6 months.

* Overall and long-stay quality measure star
ratings not displayed for 6 months (with
footnote that data couldn’t be verified
through audit).
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Q: Where Is the Resident in
These Reform Efforts?

« See Justice in Aging report, Why Too
Many Psychotropic Medications in
Nursing Facilities? (Jan. 2023).

* Note how the resident (and agent) are
virtually ignored as decision-makers.
- E.g., Staff training.
« Auditing facilities for improper psychiatric
diagnoses.
« Examining Medicare data.
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Limitations in Relying
on Federal Restraint Regulations

« Can be difficult to win argument as to
whether physical restraint or medication
IS

« Being administered for discipline or
convenience, or

« Required to treat medical symptoms.
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Alternative Advocacy Approach

» Resident (or agent) must consent!
- State laws require informed consent.

« Applicable to all types of medical
Interventions.
« Includes physical and chemical restraints.
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Federal Nursing Facility Regs
Also Require Consent

* “The right to be informed in advance, by
the physician or other practitioner or
professional, of the risks and benefits of
proposed care, of treatment and
treatment alternatives or treatment
options and to choose the alternative or
option he or she prefers.”

« 42 C.F.R. § 483.10(c)(5).
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State Law Also Possible

« E.g., California.

« “In addition to other rights to provide or
withhold informed consent to a proposed
treatment or procedure, a resident shall have
the right to receive the information that is
material to an individual’s informed consent
decision concerning whether to accept or
refuse the administration of
psychotherapeutic drugs ...."”

« Cal. Health & Safety Code § 1599.1(3j).

JUSTICE IN AGING

IIIIIIIIIIIIIIIIIIIIIIIIIIIIII

38



Informed Consent In Action

« Important to recognize that ultimate decision
rests with resident/representative, not MD.

« To refuse restraint or drug,
resident/representative can submit written
document that

« Mentions that informed consent is necessary;

« States clearly that resident/representative does not
want medication/restraints to be administered; and

« Informs facility that administration of drug/restraints
without consent is a battery that exposes the facility
to potential liability.
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Care Planning!

« Refusing psychotropics/restraints invites
discussion about alternatives.

* E.g., Better pain assessment; addressing
cause of pain.

 Activities to address depression, boredom,
etc.

- Materials/ideas available from Partnership,
Consumer Voice, Surveyor’s Guidelines, and other
sources.
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Take the Initiative!

* Not necessary to extract information
about medication and MD order(s) from
facility (although you should still ask).

 Even without details about medication,
resident or representative can put facility on
notice of lack of consent.
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If Resident Can’t Make Decisions,
But Doesn’t Have Agent

 Lack of agent is double-edged sword for
facility.
 No one to withdraw consent, but no one to
consent in the first place.

» Interested party can object on the basis
of no consent.
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HCBS Settings Rule

« Federal HCBS Settings Rule is set of
Medicaid regulations that became
effective March 2023.

 Meant to prevent Medicaid HCBS-funded
settings from becoming overly
institutional.

e Includes

* Private houses and apartments, and

 Assisted living and other HCBS-funded
facilities (e.g., group homes).
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Freedom from Restraints

« Restraint rule applies to all HCBS
settings: homes, apartments, facilities.

« Under regulations, the setting “[e]nsures
an individual’s rights of privacy, dignity
and respect, and freedom from coercion
and restraint.”

+ 42 C.F.R. § 441.301(c)(4)(iii).
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But Some States
May Be Out of Compliance

* E.g., Oregon.

« Chemical or physical restraints in adult
foster homes if ordered by MD or other
practitioner.

- Ore. Rev. Stat. §§ 443.738, 443.7309.

* Florida.

 Chemical and physical restraints in assisted
living facilities with MD order or care plan
authorization.

« Fla. Rev. Stat. § 429.41(j), Fla. Admin. Code §
59A-36.007(8).
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State Advocacy Needed

» To start, look at HCBS waiver application.

« Appendix G-2 asks for state’s restraint policy.

« Either "The state does not permit or prohibits the
use of restraints.”

« State must list oversight agency.

« Or “The use of restraints is permitted during the
course of the delivery of waiver services.”

« State must list safeguards and oversight agency.
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