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Denny Chan, Man...:  All right. Welcome, everyone, to today's webinar. The topic is the Biden
Administration's Health Care Rights Law Rule 101 for Older Adults. This rule is
also known as Section 1557 of the Affordable Care Act. My name is Denny Chan
and | am Justice in Aging's Managing Director for Equity Advocacy. Natalie, you
want to introduce yourself as well?

Natalie Kean, D...: Hi, everyone. | am Natalie Kean. | use she/her pronouns and | am Justice in
Aging's, Director of Federal Health Advocacy.

Denny Chan, Man...:  Great. Well welcome, everyone, to today's webinar. Thank you so much for
taking some time out of your busy day to join us. First things first, we're going to
do some logistics and important reminders for all of you. So first thing is that all
of you are on mute. Please use the questions function that's built into the Zoom
webinar platform for substantive questions and any technical concerns you
might have. If you're experiencing any problems getting on the webinar, please
send an email to trainings@justiceinaging.org. You can find materials for this
training. So one of the most popular questions is where can | get the recording?
Where can | get the slides? You can find those materials for this training and
other trainings by searching the resource library at justiceinaging.org/resource-
library. And a recording will be posted on our Vimeo page when the
presentation is done.

In case you are not familiar with Justice in Aging, we are a national legal
advocacy organization that uses the power of law to advance equity and fight
senior poverty. We do so in several key areas, including healthcare, economic
security, which includes a growing amount of work around housing as well as
elder justice and elder rights. Since 1972 when we were first founded, we have
focused our advocacy on those older adults who have been marginalized and
excluded from justice, including older women, older people of color, LGBTQ
older adults and older adults with limited English proficiency, all of which is
relevant for our discussion today.
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And as a reminder, Justice in Aging, we remain committed to advancing equity.
For us that means that we are committed to really recognizing the ways in
which equity and specifically race equity are related to the anti-poverty work
that we do. This includes addressing the enduring harms and inequities caused
by systemic racism and other forms of discrimination that impact low-income
older adults in marginalized communities. And we know that that commitment
also includes a commitment at home here at Justice in Aging to recruit, support
and retain a diverse staff and board among many different types of diversity.

All right, so let's start with the actual part of today's presentation now that
those logistics and reminders are out of the way. So here's our agenda for
today. We have a couple of things teed up for you. One is we will do an
overview of the Health Care Rights Law rule as well as a discussion around the
scope of protections and applicability. We'll do a deeper dive on notice
requirements and specifically those around language access. All those will be
handled by Natalie. I'll come back at the end and bring us through on
enforcement as well as a discussion of what's next. And then last, but certainly
not least, we hope to have a little bit of time for your questions, so please feel
free to ask those questions in the Q&A part.

All right, so I'm going to turn things now over to Natalie who's going to get us
started on our overview.

Natalie Kean, D...: Thanks so much, Denny, and welcome again, everyone. We do have good things
to talk about today with yet another iteration of this Health Care Rights Law
rule. But to start things off, we thought it'd be good to go over the basics again
of what the Health Care Rights Law is. Next slide.

So the Health Care Rights Law is Section 1557 of the Affordable Care Act, and it
is a landmark civil rights law that prohibits discrimination on the basis of race,
color, national origin, sex, age and disability in health programs and activities.
And one of the reasons this law is landmark is that it's the only federal law that
prohibits sex discrimination specifically in healthcare. Next slide.

So Section 1557 bases its protections on other civil rights laws and really applies
them specifically to healthcare. So those laws include Title VI of the Civil Rights
Act of 1964, which prohibits discrimination on the basis of race, color, and
national origin; Title IX of the Education Amendments Act of 1972, which
prohibits discrimination on the basis of sex; the Age Discrimination Act of 1975;
and Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination
on the basis of disability. And | want to note that HHS Office for Civil Rights also
recently issued new regulations on this last law, Section 504, that are really
powerful and complement Section 1557. Next slide.

So the rule has a busy history considering that it's only been in effect for less

than 10 years. As | mentioned at the start, it is a rule implementing a Section of
the Affordable Care Act, which was signed into law in 2010, but the first
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regulations were not enacted until 2016 under the Obama administration. There
was litigation challenging that rule and then in 2020 under the Trump
administration, HHS issued new regulations that rolled back a lot of the
affirmative protections, particularly for transgender and LGB individuals. It
eliminated notices of non-discrimination and many language access protections
and it also reduced the scope of entities that must comply with the law and the
ability for individuals to enforce the law. Bringing us up to more present times, |
think the last time you heard from us on this, we were talking about a proposed
rule under the Biden administration that was out for public comment in 2022.
That rule has now been finalized and that's what we're going to talk about
today. Next slide.

The 2024 final rule, or we might refer to it as the rule, the final rule, the Biden
administration rule, this was published by the HHS Office for Civil Rights or OCR
in April, and it had an effective date of July 6th, 2024. Some provisions have
later compliance dates within the next year or two, and Denny will talk a little
bit more later about the status of some of these provisions as well.

The final rule restores and further strengthens many of the Health Care Rights
Law protections an enforcement mechanisms that | mentioned were rolled back
in 2020, but it also adds new protections in, for example, telehealth, clinical
algorithms and benefit design. And | want to just mention those briefly today.
The rule is really big. It covers a lot of territory and we're not going to get into all
of it today, but just wanted to mention a few things at the top that we are not
going to get into detail on. Next slide.

So now looking at the scope of the protections and applicability of the rule. Next
slide.

The foundational protection against discrimination in the final rule reads that
"an individual must not, on the basis of race, color, national origin, sex, age,
disability, or any combination thereof, be excluded from participation in, be
denied the benefits of, or otherwise be subjected to discrimination under any
health program or activity operated by a covered entity."

A lot of words, a lot of terminology, and I'm going to get into more detail on
some of these, but this is a really powerful provision and in part we want to
highlight that this regulation now explicitly prohibits intersectional
discrimination. Those words in bold "or any combination thereof" are a new
addition in the 2024 rule and we're really pleased to see them there. So often
older adults and many people from marginalized communities when seeking or
receiving healthcare face intersectional discrimination, they may face
discrimination based on their age and disability and race, for example, and this
rule recognizes that that shouldn't have to be parsed out in order to enforce
their rights. So under 1557, someone can assert their rights under a
combination of these bases.
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The rule also has an explicit definition of sex discrimination as including but not
limited to sex characteristics including intersex traits, pregnancy or related
conditions, sexual orientation, gender identity and sex stereotypes. And the
terms in bold are new additions to the 2024 rule that really make this more
explicit. | do want to mention a shortcoming of this final rule is that this
definition and explanation of what sex discrimination means is not required to
be spelled out in the notices that consumers and the public see. So this could
mean that a person may have to read the regulatory texts to understand what
sex discrimination means and to see this definition. Next slide.

So a little bit more about who is required to comply with this rule. We refer to
these entities as covered entities. Under the rule they include recipients of
federal financial assistance, HHS administered programs and activities, and
entities established under Title | of the ACA, which includes the health insurance
marketplaces. For the most part, this rule is restoring this provision and talks
more explicitly about what federal financial assistance includes. And this is
pretty much any way that there is federal money going to an entity providing
healthcare or services. Next slide.

1557 again is specifically applicable to health programs and activities. Again, this
is broad. It ranges from providers of care, insurance companies, pharmacies,
and people engaged in research or health education. Next slide.

And here we have an example or several examples of health programs or
activities. And really | want to emphasize this as not an exhaustive list, but it
does include places where older adults would be receiving healthcare both in an
acute setting from a provider or hospital as well as long-term care in a nursing
facility, home and community-based services, and other similar entities. And it's
quite broad in nature and we really encourage advocates to hold providers of
health related social services also accountable. And to remember, too, that
1557 incorporates these other civil rights laws and statutes that apply more
broadly than healthcare. Next slide.

An exciting development in the 2024 rule for older adults in particular is that
Medicare Part B is now considered federal financial assistance. So what this
means is that all Medicare providers are covered entities and required to
comply with Section 1557 as well as those underlying statutes, Title VI, Title IX,
Section 504, and the Age Act. Many entities are already required to comply with
1557 in these laws because they receive other types of federal financial
assistance. Maybe they participate with insurers on the health insurance
marketplace or take Medicaid or Medicare Part A, C or D. But for some small
entities that perhaps were only receiving Medicare Part B payments, they are
required to be in compliance by May of next year. Next slide.

All right, so | wanted to focus some on notice and language access in particular
because this is an area that Justice in Aging has been engaged in a lot of
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Denny Chan, Man...:

Natalie Kean, D...:

Denny Chan, Man...:

Natalie Kean, D...:

Denny Chan, Man...:

www.justiceinaging.org

advocacy around and particularly improving language access in Medicare and
using this rule as a tool to do so. Next slide.

So there are a few different ways that language access rights are protected in
this rule. And the first way is in the notice of nondiscrimination that all covered
entities that we just talked about are required to provide to participants,
beneficiaries, enrollees, applicants of health programs and activities, and to
members of the public. So this notice of nondiscrimination has to contain
certain information and part of that is that the entity will provide timely and
free reasonable modifications, auxiliary aids and services, and language
assistance services, for example, interpreters and translations, and also
information about how to provide those services. The notice must be provided
on an annual basis to everyone and also upon request. So if an individual
requests this information, the entity must provide it to them. The notice also
needs to be provided at a conspicuous location on the entity's website and in
clear and prominent physical locations where it's reasonable to expect
individuals seeking services to be able to read or hear the notice. So in waiting
rooms for example, elevators, maybe in the patient room itself at a doctor's
office. Next slide.

A second way that language access rights are incorporated is in the notice of
availability. This notice is replacing what we use to refer to as taglines and all
covered entities again must provide the notice of availability of both language
assistance services and auxiliary aids and services for people with disabilities.
The notice must be included in English and the top 15 languages by state where
an entity operates. If an entity does operate in multiple states or nationally,
they can aggregate the most common languages. We were hoping that this
wouldn't be allowed in the final rule, but it is, so it's important to know because
many health insurance companies, including Medicare Advantage plans work
across multiple states and nationally. Notice must also be provided in alternate
formats for individuals with disabilities who require auxiliary aids and services.
And | also want to note that OCR has provided both this notice of availability
and the notice of non-discrimination in 46 languages on their website. And this
is really an excellent tool to help educate communities about their rights. So |
encourage folks to check out those notices and take advantage of the
translations. Next slide.

Natalie?
Yes.

Could you please spotlight Leprintess Bradley as the next interpreter or enable
him as a host or whatever it is you do?

Sure.

It may be you may see Lee Bradley or Leprintess Bradley.



Natalie Kean, D...:

Denny Chan, Man...:

Natalie Kean, D...:

Leprintess Brad...:

Denny Chan, Man...:

Natalie Kean, D...:

Natalie Kean, D...:

I'm looking for that now.

Thank you.

| am going to pause while we get the next interpreter.
Thank you.

Thank you.

Hey.

Great. Thank you, everyone, for your patience. So on the notice of availability of
language services, something else that is new in the 2024 rule is that HHS has
specified specific categories of electronic and written communications that need
to include this notice. Previously this wasn't so specified, and so this should be
helpful guidance to covered entities about when to provide this notice. And also
new, individuals can choose to opt out of receiving this notice on these types of
communications. The notice must still be provided at least annually and the
decision to opt out must be made at least annually. Next slide.

This slide is mostly for your reference and summary. I'm not going to read
through it. It's a summary of the information | just went over. And again, a
reminder that both of these types of notices are available in 46 languages on
OCR's website. Next slide.

So the heart of the language access rights that we're talking about stem from
Title VI of the Civil Rights Act and it's the national origin discrimination that gives
the language access rights as interpreted by the Supreme Court many years ago.
The final rule restores the definition of national origin to make this clear that it
includes linguistic characteristics, but it also describes national origin
discrimination as including limited English proficiency and primary language for
the nondiscrimination notices that | just talked about. So that adds a lot of
clarity for people who may not understand that national origin means language.
Another note is that Medicare and some state and local laws can provide
additional language access protections. So 1557 and Title VI are not the only
language access protections out there for older adults. Next slide.

So the final rule restores and clarifies each covered entity's duty to take
reasonable steps to provide meaningful access to each individual with limited
English proficiency. And it's really important that it added this language about
each individual so that it's an entity's obligation to take each person and assess
that person's needs, not their ability to provide language access broadly to
people with limited English proficiency. Also new in the 2024 rule is that this
meaningful access must also be provided to companions and caregivers who
have limited English proficiency. So this means that someone's family member
or friend who is accompanying them to an appointment or maybe who is taking
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care of them following a surgery or a procedure, that person, if they have
limited English proficiency, they also have a right to have information
interpreted and translated.

Reasonable steps. That is the language used and it is not defined. HHS says they
make a case-by-case determination about what this means, but we think it's
helpful to have an example of what this might look like on the ground. So, say
there is a translated generic brochure describing a surgical procedure. That's
unlikely to provide someone sufficient information if they are undergoing that
procedure. So a reasonable step to provide meaningful access to that individual
would be to provide an interpreter for discussions with the surgeon. Next slide.

And finally, there are additional language access provisions in the rule that
clarify who is a qualified interpreter and limit the use of non-qualified
interpreters such as family members, which we see happen a lot in healthcare
settings. It also improves video and audio remote interpreting services
requirements, defines and limits the use of machine translation, and requires
covered entities to maintain language access procedures and train their
employees, including temporary employees, on their language access policies
and procedures.

And with that, I'm going to turn it back to Denny.

Denny Chan, Man...:  You would think | would take myself off mute first. Thank you, Natalie, for
walking us through that part of the presentation. I'm going to be walking us
through and reviewing some of the enforcement details. Natalie did a great job
of reviewing some of the different protections that 1557 offers. If you are
working with an older adult who has experienced discrimination in healthcare,
how do you make sure that their rights are enforced and protected under this
new rule?

So one note about enforcement is that we're going to do some enforcement
basics. The enforcement mechanisms for Section 1557 are really the same as
the enforcement mechanisms for the incorporated statutes that Natalie
outlined at the beginning of this presentation. So Title VI, the Age Discrimination
Act, et cetera. And that's specified both in the statute, so the actual Health Care
Rights Law at 42 U.S. Code Section 181116(a), but it's also spelled out in this
rule, in the new rule, at Section 92.301.

So that's sort of the high-level review is that the same enforcement mechanisms
apply. We're going to go into more detail about how OCR believes they should
be applied in this context, but the high-level picture is that there are two ways
to enforce your rights if you have been discriminated against and are looking for
to Section 1557 to enforce your rights. The first is that you can file a complaint
with the Office for Civil Rights. They have jurisdiction over Section 1557 and
other civil rights statutes that Health and Human Services is responsible for. And
so sometimes we'll call Office for Civil Rights OCR for short. And the second
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option that an individual has is to file what's known as the judicial enforcement
action; in other words, a lawsuit in federal district court. And we'll get into each
of these vehicles a little bit later, but let's continue first with some more basics

around enforcement.

So another basic and some other basics include there is no exhaustion
requirement. So in some contexts, discrimination contexts, you have to file an
administrative complaint before you file anything in court. That is not the case
with Section 1557. You don't have to exhaust; you don't have to first go to the
agency. You can file directly in federal district court if that is your choice. As was
reviewed before, as Natalie stressed, in issuing these new regulations, Health
and Human Services made a point to emphasize the recognition of
intersectional claims and intersectional discrimination. So individuals who have
experienced discrimination on the basis of multiple forms of identity can file
complaints challenging that discrimination instead of trying to fit their claim and
their type of discrimination into individual bases.

So a good example of this is a relatively recent example during COVID-19 when a
number of states and other entities used what's known as crisis standards of
care policies to decide who should get care in an emergency with limited
healthcare resources. Those standards often came with elaborate scoring
criteria, and these formulas had clinical criteria, but unfortunately resulted in
the deprioritization of care for individuals with disabilities and older adults, and
in particular for black and Latino older adults and people with disabilities,
meaning discrimination on basis of both age and disability as well as race. And
so a complaint to address this type of discrimination that is specific to and at the
intersection of race, age, and disability is explicitly welcome and HHS has made
that clear in the final rule.

Those of you who are more familiar with discrimination law know that the law
distinguishes discrimination in at least two different ways. One is known as
disparate impact, which is when a facially neutral policy, so the policy doesn't
distinguish on the basis of a protected characteristic, has the effect or impact of
discriminating. And so that kind of goes back to the COVID-19 example. These
criteria were facially neutral but unfortunately resulted in more discrimination
or less care, the deprioritization of care for specific groups of individuals.

And then the other type of discrimination the law recognizes is intentional
discrimination, when an actor intends to discriminate based on a protected
characteristic. And both those forms of discrimination, disparate impact as well
as intentional discrimination are protected against under the final rule. And you
can imagine that's particularly helpful because intentional discrimination, trying
to prove someone's state of mind is increased, is very difficult. And then just
flagging that this is a one-on-one around enforcement and to know that this is
already quite a bit of information, but you should always feel free to reach out
to Justice in Aging for technical assistance if you're trying to navigate
enforcement details or other 1557 related questions.
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| said before that the regulations, the rule implementing the Health Care Rights
Law, distinguishes between two different types of entities. Those that receive
federal financial assistance and state exchanges in Section 92.303, as well as
those that are administered directly by the Department of Health and Human
Services under Section 92.304. And so we're going to review each of those in
turn because the rule treats them a little bit differently with respect to
enforcement.

So let's first start with the recipients of federal financial assistance and state
exchanges. So here the rule makes clear that procedural provisions of Title VI
will apply for all administrative complaints. As Natalie noted, there was an
explicit addition of any combination thereof, those words, that makes clear that
intersectional discrimination is also prohibited. In issuing the rule, OCR and HHS
sort of make clear and adopt a no wrong door approach. So if OCR doesn't have
jurisdiction over a complaint that is filed with them, they have to make
reasonable efforts to refer that complaint to an entity that does have
jurisdiction over that complaint.

And when OCR receives a complaint, they will attempt to reach a voluntary
resolution with the covered entity. So that includes potentially, depending on
the discrimination involved, developing policies, setting up monitoring to ensure
that that type of discrimination doesn't move forward and doesn't continue. It
also could include training of staff at the covered entity to ensure that they
understand these civil rights protections.

And then finally there's something new that's in the regulations that we want to
make sure to highlight here, which is that there's no mediation requirement for
age-based complaints. So this is new as of this new rule. Before, because the
Age Act, the Age Discrimination Act, which was incorporated as Natalie
explained at the beginning into Section 1557, the Age Discrimination Act
actually has a mediation requirement. But these new regulations clarify that
mediation is not required for age-based complaints. That would apply both to
complaints solely on the basis of age as well as those that are intersectional
include age as a basis of discrimination. This is an improvement because it really
treats age similar to other characteristics that are protected under the Health
Care Rights Law, which don't contain that mediation requirement. So it's really
good news for aging advocates and older adults.

So after OCR has found that a covered entity or estate exchange is not
compliant, OCR has a number of different options that they can take. The first is
that because they are recipients of federal financial assistance, they can begin a
process to either temporarily suspend that federal financial assistance or to
entirely terminate that funding and that financial support. They can also refer
an issue or a matter to the Department of Justice with a recommendation that
the Department of Justice enforce the rights of the United States. And then as
Natalie pointed out, there also are potentially other options or other
enforcement procedures that are available under state or local law.
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Let's turn now to those programs that are directly administered by Health and
Human Services, by the Department of Health and Human Services. So here the
rule states that the procedural provisions of Section 504 apply for administrative
complaints. Many of the same points apply from before, and the regulation, the
rule makes clear that HHS must permit OCR to access information that would
determine compliance. And then if there are concerns about confidentiality, the
complainant, the identity of the complainant is kept confidential and that's
made clear in Section 92.304(c). So people should not be concerned about their
identity being revealed against a covered entity.

All right, and so some other tips about the complaint filing process before we
turn to what's next. First is that there really is an attempt in the rule to adopt a
no wrong door approach. If you file a complaint with the Office for Civil Rights,
they will try their best. If they don't have jurisdiction over that complaint, they'll
try to make sure it gets to the place that has jurisdiction.

Second, the rule makes really clear that retaliation on the basis of filing
complaint is strictly prohibited. | know that this comes up frequently for a
number of older adults who've experienced trauma and would be afraid to
speak up against something that happened to them. So the rule makes clear
that retaliation is barred and OCR gives individuals a number of different
options to file a complaint. So one is that you can file a complaint through the
mail, you can fax a complaint into OCR's office, and you can also use their email
address. They also have developed an OCR complaint portal, so that's linked
here in these slides. And the complaint portal actually specifies that you can get
help with your complaint or that if you have questions about filing a complaint,
you can call OCR, email them, and they can provide you some basic assistance. It
also makes clear on the portal that OCR provides assistance, language assistance
as well as alternative formats and auxiliary aids for individuals who require
them.

If you are filing an administrative complaint, you have up to 180 days from the
discriminatory act to file that complaint. And | know actually usually people are
trying to get the complaint filed as soon as possible because they're trying to
address a situation that's live, that's happening between themselves and a
specific provider or a covered entity, but you technically have up to 180 days to
file that complaint. And again, a reminder that Justice in Aging is available for
technical assistance if you are interested in pursuing that option.

| want to talk a little bit about what's next and what's in store for us for the
Health Care Rights Law. The first really is to kick off with some litigation related
updates. As was specified before, the earliest effective date when the rule came
out was July 5th, 2024. After the rule was first issued, a number of lawsuits were
filed across the country, challenging some specific provisions in this rule. And so
on the eve of that earliest effective date in early July, multiple district courts put
parts of the rule on hold.
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So in Florida v. U.S. Department of Health and Human Services, a district court
in Florida stayed the sex discrimination provisions specifically in that state. So
those are not in effect in the state of Florida specifically. And then in a
combined case, Tennessee v. Becerra and McComb Childrens Clinic v. Becerra,
the sex discrimination provisions specifically of the rule were stayed nationwide.
And then finally in Texas and Montana v. Becerra, the entire rule was stayed
specifically in Texas and Montana. So we have really quite a patchwork of what
parts of the rule are in effect and where. It sort of depends on which state
you're talking about and which provisions of the rule you're talking about, but
really focus mostly around the sex discrimination provisions. Most of the rest of
the rule is in effect or at least is moving forward with the exception of Texas and
Montana.

And so finally, before we get to some questions from you all and hear from you
all about what's coming up for you with respect to the Health Care Rights Law, |
wanted to walk through a little bit about discrimination and practice. And so
one note, one really important note, even though that slide before was talking
about multiple court cases that have stayed, parts of the rule is that regardless
of litigation on the implementing rule, Section 1557 itself as a statute is in
effect. And so that's clear, the actual law is still good law regardless of what's
happening in courts around the specific rule. You cannot discriminate in
healthcare on the basis of age, sex, race and ethnicity and disability if you are
receiving federal financial assistance or if you are a program administered by
the Department of Health and Human Services. That is still clear regardless of
what's happening at the courts. And so people have a right to receive healthcare
free from discrimination. That's ultimately the promise and the whole point
about Section of 1557.

And then advocates working with older adults, given just how technical and as
Natalie walked through at the beginning, how broad the rule is, if you are
working with an older adult who has experienced discrimination, please contact
us for technical assistance around the rule. We would love to hear from you.
And a quick note here about the importance of reaching out to us and also
reaching out to OCR if you have issues, it's really important to file those
complaints. One is that it helps obviously vindicate the rights of people who
have been discriminated against, but it also helps fight cultural norms that
discrimination is acceptable, particularly for older adults who are in their 70s or
80s, their 90s. They may think that this is just the way things are and that's
really not fulfilling the promise of Section 1557.

And the last reason why or another reason why it's really important to file those
complaints is that it offers all of us as advocates for older adults a clearer
picture of what discrimination in healthcare for older adults looks like. There
have been a number of studies, a number of surveys that have documented
this, but when we look at the complaints that are filed with OCR, that is another
indication for what that discrimination looks like and how people are
experiencing discrimination in healthcare. So for all those reasons, it's important
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for us to be filing those complaints to eradicate discrimination in healthcare,
and then if you need help along the way, we are here to help you.

Before we turn to some time for Q&A, just a final reminder that if you liked this
presentation and want to hear more from us, you can feel free to go to
justiceinaging.org and hit Sign Up for more of our materials and trainings as well
as sending an email to info@justiceinaging.org. I'll also say before we get to
some Q&A that my email address and Natalie's email address are listed on this
slide, so feel free to contact us. Our email door is wide open.

And then the final thing I'll say before I turn to Natalie to help us walk through
some Q&A is that we know this is a really big rule, and so this is meant to be
kind of a primer with a little bit specifically around the language access and
enforcement provisions and that we will be doing more in the coming months to
educate you all and educate everyone else in our network around some of these
other important provisions of Section 1557.

So with that, I'm going to ask Natalie, who's had a little more time to look at the
questions than | have, what questions we have from folks.

Natalie Kean, D...: Yeah, thanks, Denny, and thank you, everyone, for asking some good questions
in the chat. | think maybe we've answered a few of them as we've gone along,
but some things are definitely worth re-emphasizing. We shared in the chat a
link to the OCR website where you can find those translated notices and we can
also include that in follow-up materials from this webinar.

One question, Denny, is kind of around who JIA, who Justice in Aging considers
an older adult. So if someone is looking for help with filing a complaint or
addressing discrimination, what types of cases should they bring to us?

Denny Chan, Man...:  Yeah, so the rule and the statute are clear that discrimination on the basis of
age is prohibited. We at Justice in Aging focus on older adults, and because we
primarily work on government benefits programs, we tend to think of that as 65
and up. But we know there are a number of situations where older adults,
younger older adults, | should say, so 50 and up, also have problems with
discrimination in healthcare and also for whom this would be a problem. We
would welcome those types of cases as well.

And in particular, we'd be interested in hearing from folks who are working with
older adults, regardless of where they might fall on that spectrum, who have
been discriminated against on the basis of age, but other characteristics, so race
and ethnicity, gender, sexual orientation, etc. And also to note here that there's
a connection between age and disability, that a lot of those issues tend to
overlap. So the statute is not saying that it's only discrimination that's
prohibited against older adults, it's on the basis of age and we tend to focus on
folks who are further along in that lifecycle.
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Natalie Kean, D...: Thanks, Denny. There was a question that | can answer | think about covered
entities under the rule. Someone asked if this would apply to homemaker and
personal care aid services, and the answer is yes, if those are being paid for
Medicare or Medicaid, they would be subject to Section 1557.

There was also a question about the notice of availability and needing to be
provided in Braille. Yes, if that is responsive to a person's access needs, it would
need to be provided in Braille. We know there's tricky language about
meaningful access and in the disability context | think it's worded even a little
bit differently, but the point is really to individualize and make sure that people
are getting the information they need and that entities are taking reasonable
steps to meet their needs.

Denny Chan, Man...: | also saw, Natalie, there was a question that just came in about asking us to
predict some tea leaves here. So if there's a change in administration come
November/January, what happens with this rule that the Biden administration
has issued? So there's a couple of things, and we'll try not to predict the future
too much, but one is that for purposes of the Congressional Review Act, this rule
was issued before that period would've taken effect. This Congressional Review
Act would've given Congress some ability to look more carefully and scrutinize
regulations that came closer to that date. But this clears, this was issued in
advance of that period of time. So that's good news. But we also know that
given part of that fraught history that Natalie talked about at the beginning was
there were multiple rules that have been issued. And it seems like each
administration has their own little take on Section 1557. So | don't think it's
entirely out of the question that a Trump administration would look at this rule
again and would potentially issue new regulations.

And then relatedly, someone had asked, what is the future of this with the
Supreme Court's ruling on Chevron? And I'll just say from a high level just for
folks, because that in and of itself could be its own separate webinar, but that
the Supreme Court's recent decision overturning Chevron gives courts the
ability to have less deference to administrative agencies and defer less to
administrative agencies in the rulemaking process. We'll kind of have to see how
that goes. At its worst, it could be even more of a patchwork, but we're hoping
for something a little more moderate. And at the time being this rule is still good
law.

| also saw, since | was the one that talked about some of the challenges to the
new rule, there was a question about if there were lawsuits challenging the
constitutionality of provisions of the new rule. So those four/three cases that |
reviewed where district courts stayed parts of the rule in certain states, those
were challenges. In those lawsuits, the plaintiffs alleged multiple reasons why
the Health Care Rights Law rule should be stayed. Some of those were
constitutional, but some of them were also based on administrative law. So feel
free to go back to that slide to do a deeper dive.
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Natalie Kean, D...: Thanks. There's a question in here about recommendations on how to explain
the relationship between aging and disability, and people typically don't identify
as both. Yeah, that is something that culturally | think we have a lot to work on,
particularly for older adults to identify as having disabilities. But one of the great
and powerful things about 1557 is that it allows and recognizes intersectional
discrimination. And you can bring a claim under 1557, you don't have to assert
that ... If it's an age-based discrimination, but the person is more comfortable
asserting disability-based discrimination, 1557 recognizes all of that. So | think in
that way it's a really helpful tool to make sure that we don't get caught up in
deciding why a person is being discriminated against.

Denny Chan, Man...:  You know, Natalie, that logic also applies, there were some questions and
earlier you took a question about who is a covered entity, what types of services
are covered services? We generally feel like there's an under-filing of
complaints, whether that's people taking judicial enforcement actions or people
filing administrative complaints with OCR. And part of that sometimes is people
get stuck in what exactly is the type of discrimination that's not allowed? Is it
intersectional? And so we went through quite a bit of detail around different
permutations and caveats in the final rule, but the same kind of logic applies to
that as well. If people get so stuck in some of the details, who has jurisdiction,
how many days has it been, it's more important that people are out there really
trying to file these complaints when discrimination has occurred, to address
them.

Natalie Kean, D...: And just another thing about the complaint process is that it doesn't have to be
the individual themselves that files it. And we can also assist with grouping
complaints. So sometimes it can be very systemic and we can see patterns
within or across states or health insurance companies. And so, again, please
reach out to us if you're seeing issues and we can help craft a strategy to get
them addressed.

Denny Chan, Man...:  |saw, | know we have only a couple minutes left, but there was a question
about the key messages to share for our general public and aging advocacy
network. And | can try to take a stab at that and, Natalie, feel free to jump in
too, but one, that discrimination healthcare is illegal. It is prohibited under
federal law and that there is a new rule from the Biden administration that
helps older adults and others protect their rights. And then for much more, they
can come to this webinar and listen to this recording, but that to me would be a
high-level takeaway for folks who are looking to spread the word to their
colleagues and friends.

Natalie Kean, D...: Yes, agree. And to think of this rule really as a tool. It's not a magic wand, right?
It doesn't stop discrimination just by having these words out there in the world,
so we do have to use it. And there are providers, there are covered entities who
just don't know that they are supposed to be providing language services or
otherwise complying with this rule. So it can go a long way to educate.
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Well, were there any other burning questions, Denny, that you wanted to
answer? | know there are more that we didn't get to, but | think we were able to
cover quite a few.

Denny Chan, Man...:  Yeah, | think these are probably the questions that we can take live with one
minute left, but please keep those questions coming. Please feel free to reach
out to us for technical assistance around all things Health Care Rights Law rule
related. And thank you so much, everyone, for taking some time. Thank you to
our ASL interpreters who did a fabulous job, and we will see you next time.

www.justiceinaging.org 15



