JUSTICE IN AGING

FIGHTING SENIOR POVERTY THROUGH LAW

April 29, 2024

The Honorable Brett Guthrie
Chair
House Energy and Commerce Health Subcommittee

The Honorable Anna Eshoo
Ranking Member
House Energy and Commerce Health Subcommittee

RE: Legislative Proposals to Increase Medicaid Access and Improve Program Integrity

Justice in Aging submits this statement for the record for the April 30, 2024, hearing entitled “Legislative
Proposals to Increase Medicaid Access and Improve Program Integrity.” We appreciate the
Subcommittee’s attention to Medicaid access. Justice in Aging is stating our support or opposition only
to the bills that directly impact our priorities and for which we already have a clear position.

Justice in Aging is an advocacy organization with the mission of improving the lives of low-income older
adults. We use the power of law to fight senior poverty by securing access to affordable healthcare,
economic security, and the courts for older adults with limited resources. We focus our efforts primarily
on those who have been marginalized and excluded from justice such as older adults of color, older
women, LGBTQ+ older adults, older adults with disabilities, and older adults who are immigrants or have
limited English proficiency. Justice in Aging has decades of experience with Medicaid long-term services
and supports (LTSS) and improving integrated care for people dually eligible for Medicare.

Medicaid Estate Recovery

Justice in Aging appreciates the bipartisan interest in mitigating the harms of the federal Medicaid
estate recovery mandate on low-income families. Federal law requires that state Medicaid programs
attempt to recover long-term care costs—both home- and community-based services and nursing
facility services--from estates of deceased recipients ages 55 or older. When the state executes these
required recoveries, heirs are often forced to sell a family home or farm that otherwise would have been
passed down. Because home ownership is one of the few ways low-income families can build
generational wealth, the burdens of estate recovery fall disproportionately on economically oppressed
families and communities of color.

As Justice in Aging has concluded based on our analysis of data from MACPAC, the HHS Office of
Inspector General (OIG) and others, Medicaid estate recovery policy perpetuates poverty and inequality
for minimal return.! The available data shows that the vast majority of people who rely on Medicaid for
long-term care are low-income and that states are able to recover very little—less than 1% on average
of LTSS expenditures—through this process. Specifically, MACPAC's sampling data showed Medicaid
recipients age 65 or older with an average net wealth of only $44,393, with the lowest quartile having a
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negative net wealth of (on average) $14,236.% Three-quarters of these recipients had net wealth of less
than $48,500. The same data set showed an average home equity of only $27,364 for Medicaid
recipients age 65 and older, with the lowest quartile having negative home equity of almost $7,000.3

A recent HHS OIG audit of Kansas’s estate recovery program revealed similarly small remaining assets.
Among the 30 audited cases, the median remaining asset value was only $1,532 and 25 of the Medicaid
recipients left total assets worth less than $11,000.* Thus, Kansas recouped costs almost exclusively
from small amounts of remaining assets, often wiping out the inheritance completely while recovering
less than 3% of incurred Medicaid LTSS expenditures.®

Many families are surprised when they receive a bill from their state for care a loved one received.
MACPAC found that “awareness and understanding of estate recovery policies by the general public and
by Medicaid beneficiaries is low.”® Although there is little data on heirs who are impacted by recovery,
we do know the current hardship waiver system is failing to protect low-income individuals and families
from poverty and homelessness. Every state has hardship waivers that could exempt low-income heirs
from estate recovery, but advocates on the ground report that few know about them and even fewer
apply or are granted a waiver. lllinois data, for example, shows yearly waiver applications and approvals
in the single digits. Massachusetts has recently reformed and expanded its hardship waivers, which
increased the number of applications from 33 per year on average to 323 in 2022. However, the state
approved less than half of the 2022 applications.

Given that we know older adults and people with disabilities who rely on Medicaid for LTSS have limited
resources and that the family home may be their only asset they are able to pass down, Justice in Aging
strongly supports ending estate recovery completely. We urge your support for H.R. 7573, the Stop
Unfair Medicaid Recoveries Act, which would repeal the current federal requirement and prohibit
states from pursing estate recovery.

We do not support H.R. 8094 because it reiterates an option that states already have through the
hardship waiver process to exempt heirs who are eligible for Medicaid or have income below 138% FPL.
As discussed above, the hardship waivers are not effectively protecting heirs from poverty. We look
forward to continuing to work with the Subcommittee on legislative solutions to stop this policy from
perpetuating poverty.

Nursing Facilities

We oppose H.R. 468 and H.R. 3227. During the COVID-19 Public Health Emergency (PHE), CMS issued
several emergency waivers, including the requirement that nurse aides receive at least 75 hours of
training and receive competency evaluations within four months of beginning work.” In April 2021, CMS
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altered the blanket waiver of the training requirements, instead allowing states to count the time nurse
aides worked during the PHE towards the 75-hour requirement.? Finally, CMS lifted the waiver in April
2022, noting that for the two-year period the waiver was in effect, onsite surveys revealed “significant
concerns with resident care that are unrelated to infection control (e.g., abuse, weight-loss, depression,
pressure ulcers, etc.).”®

Nurse aides provide the majority of the direct care residents receive. Nurse aides are professionals
providing crucial care to a population with complex needs that require significant care. High quality
training and evaluations in various areas are essential to ensure residents’ health and safety. Federal
regulations require at least 16 hours of training in five areas, including safety and emergency procedures
like the Heimlich maneuver, be completed prior to having direct resident contact to ensure the health
and safety of residents.'® Additionally, nurse aides are required to have at least 16 hours of supervised
practical training in a laboratory or similar setting where they perform tasks under the direct supervision
of a registered nurse or a licensed practical nurse.'* The remaining hours of training must include several
crucial categories of resident care like basic skilled nursing skills, personal care skills, care of cognitively
impaired resident, mental health and social service needs, basic restorative services and resident’s
rights.?

These areas of training are necessary to protect residents. As the CMS surveys during the PHE identified,
utilizing uncertified temporary nurse aides to care for residents lead to poor health and safety outcomes
that could have been avoided with appropriate training and supervision. To reinstate the use of
untrained aides in high needs settings like nursing facilities would undoubtedly restore the abuse,
weight loss, pressure sores, and other horrible outcomes that led to CMS revoking the waiver of the
training requirements.

Therefore, we urge you to oppose both H.R. 468, Building American’s Health Care Workforce Act, and
H.R. 3227, Ensuring Seniors’ Access to Quality Care Act, and protect residents from minimally trained
staff providing care for their diverse and complex needs.

We oppose H.R. 7513. CMS recently published its final rule to implement minimum staffing standards in
nursing facilities including a multiyear phased implementation period and exemptions for facilities that
cannot meet the standard. Prior to this final rule, facilities were only required to provide enough staffing
“sufficient to meet the nursing needs of its residents” without any clear method to determine
sufficiency.®® However, nursing facilities have been insufficiently staffed to the detriment of residents.

8 https://www.cms.gov/files/document/qso-21-17-nh.pdf
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1142 C.F.R. § 483.152(a)(3).

1242 C.F.R. § 483.152(a), (b).

1342 U.S.C. § 1395i-3(b)(4)(C)(i)

JUSTICE IN AGING



https://www.cms.gov/files/document/qso-21-17-nh.pdf
https://www.cms.gov/files/document/qso-22-15-nh-nltc-lsc-revised.pdf

Countless studies show that low staffing levels leads to greater risk of falls,** increased
hospitalizations,*® higher rates of infections and pressure sores,® and increased mortality.’

Improved staffing levels clearly provide the best health and safety outcomes for residents. Yet, public
Medicaid and Medicare funds that should be going to direct care, are often spent on expenses unrelated
to residential care. For example, for-profit facility operators are more likely to have poor staffing levels
and provide lower wages for nursing staff compared to non-profit facilities.'® Relatedly, facilities’ profit
margins are often negatively correlated with residents’ care, resulting in worsening health outcomes
with increasing profits.'® The minimum nursing home staffing rule would help ensure funds are directed
to staff that provide crucial care to residents.

We urge you to oppose HR 7513, Protecting America’s Seniors’ Access to Care Act, which would inhibit
CMS from implementing not only the recently published final rule, but any other future rule to address
dangerously low staffing levels across nursing facilities.

Home- and Community-Based Services

We support H.R. 8109 and H.R. 8110. Most older adults say they want to remain at home as they age.
The expanded Medicaid spousal impoverishment protections for HCBS enrollees and the Money Follows
the Person (MFP) Program are critical to making this possible.

The spousal impoverishment protection is a Medicaid rule that states are required to apply when
determining eligibility for nursing facility services. Congress extended this protection to HCBS applicants
in 2010 to help married couples continue to live together in their own home and be able to pay for rent,
food, and medication when one spouse needs LTSS.2° Without this protection for HCBS enrollees, many
married older adults who need LTSS would have to move to a nursing facility to protect their spouse
from impoverishment.

Money Follows the Person is a demonstration program signed into law by President George W. Bush as
part of the Deficit Reduction Act of 2005. MFP provides critical assistance to states to support older

14 Spector, W., Shaffer, T., Potter, D.E., Correa-deAraujo, R., Rhona Limcangco, M. (2007). Risk factors associated
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medications. ] Am Geriatr Soc. 55(3):327-33.

15 Spector, W.D., Limcangco, R., Williams, C., Rhodes, W., Hurd, D. (2013). Potentially avoidable hospitalizations for
elderly long-stay residents in nursing homes. Med Care. 2013 Aug; 51(8):673-81.
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adults and people with disabilities in moving out of institutions and back into their communities.
Through enhanced federal funding, states provide a wide range of support to MFP enrollees, and the
program has helped over 107,000 people transition back into their communities, including nearly 40,000
people age 65 and older.?!

Both MFP and the HCBS spousal impoverishment protections are set to expire on September 30, 2027.
Justice in Aging supports making these HCBS provisions permanent. We urge you to support H.R. 8109
to make MFP permanent, and H.R. 8110 to make permanent the State option to extend protection
against spousal impoverishment for HCBS recipients.

We support H.R. 8106, which would authorize Medicaid reimbursement for home and community-
based services for persons who require less than an institutional level of care, and also require CMS to
issue guidance to facilitate prompt coverage of HCBS. Allowing greater flexibility in the level of care
requirements would be beneficial because earlier initiation of services could forestall accidents and
allow Medicaid beneficiaries to stay at home longer. Also, the guidance on prompt coverage could
encourage states to adopt this to-this-point underutilized option.

We oppose H.R. 8114, which would prohibit HHS from implementing its rule to require a minimum
percentage of all Medicaid payments for certain HCBS be spent on direct care worker compensation.
The direct care workforce shortage and instability directly contribute to gaps in HCBS access. We believe
this passthrough provision, along with an effective process to set adequate HCBS payment rates in the
final Ensuring Access to Medicaid Services rule, is necessary to secure competitive compensation for
direct care workers.

Conclusion

Justice in Aging looks forward to continuing conversation about these bills and improving Medicaid for
older adults. Should any questions arise concerning this submission, please contact Eric Carlson, Director
of Long-Term Services and Supports Advocacy, at ecarlson@justiceinaging.org, and Natalie Kean,
Director of Federal Health Advocacy, at nkean@justiceinaging.org.

21 Justice in Aging, Make the Medicaid Money Follows the Person Program Permanent (Nov. 2022).
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