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Justice in Aging is a national organization that
uses the power of law to fight senior poverty by
securing access to affordable health care,
economic security, and the courts for older adults
with limited resources.

Since 1972 we've focused our efforts primarily on
fighting for people who have been marginalized
and excluded from justice, such as women,
people of color, LGBTQ+ individuals, and people
with limited English proficiency.



Housekeeping

« All on mute. Use Questions function for substantive
questions and for technical concerns.

 Problems with getting on to the webinar? Send an e-
mail to trainings@justiceinaging.org.

« Find materials for this training and past trainings by
searching the Resource Library,
justiceinaging.org/resource-library. A recording will be
posted to Justice in Aging's Vimeo page at the
conclusion of the presentation,
vimeo.com/justiceinaging.

« Enable closed captioning by selecting "CC"” from the
Zoom control panel.
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Want to receive Justice in Aging
trainings and materials?

Join Our Network!

Go to justiceinaging.org and hit
“Sign up” or send an email to
info@justiceinaging.org.
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Justice in Aging’s Commitment to
Advancing Equity
To achieve Justice in Aging, we must:

« Advance equity for low-income older adults in economic
security, health care, housing, and elder justice initiatives.

« Address the enduring harms and inequities caused by
systemic racism and other forms of discrimination that

uniquely impact low-income older adults in marginalized
communities.

« Recruit, support, and retain a diverse staff and board,
including race, ethnicity, gender, gender identity and

presentation, sexual orientation, disability, age, and
economic class.
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Presenters

« Sandra Skahen, ].D.,LL.M. is a senior attorney at
Community Legal Aid of Southern California and has been
with their seniors unit since 2022. Prior to that, Sandra
taught Elder Law as a Clinical Professor at Chapman
University School of Law’s Alona Cortese Elder Law Clinic
from 2012 until 2022. Sandra has a Bachelor’s Degree in
Dental Hygiene and French Literature.

« Jim Berchtold is a senior staff attorney with Justice in
Aging where his work focuses on guardianship
improvement and reform, including the provision of legal
representation to those facing or under guardianship.
Prior to joining Justice in Aging, Jim had a lengthy career
with legal services, developing and managing several
legal aid program, includin% a c_?uardianship efense
program, a court based self-help center, and a consumer
rights program.
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- Conservatorships in California



Roadmap

« Older Americans Act and Defending
against Conservatorship

« Types of Conservatorships in California
* The Judicial Process

« Trends in Conservatorship Law in
California

 Preventing Conservatorships
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Older Americans Act

Defense of guardianship ﬁconservatorship) is a priority for legal aid
organizations receiving Older Americans Act funding

Older Americans Act updated regulations defines “defense of guardianship”

as.

“Advice to and representation of older individuals at risk of guardianship and older
individuals subject to guardianship to divert them from guardianship to less
restrictive, more person-directed forms of decisional support whenever possible, to
oppose appointment of a guardian is favor of such less restrictive decisional
support, to seek limitation of guardianship and to seek revocation of guardianship”

“"Representation to maintain the rights of individuals at risk of guardianship, and to
advocate for limited guardianship if a court orders guardianship to be imposed
assistance removing or limiting an existing guardianship; or assistance to preserve
or restore an individual’s rights or autonomy”

“"Representation to advocate for and assert use of least-restrictive alternatives to
guardianship to preserve or restore an individual’s rights and or autonomy to
support decision-making, or to limi the scope of guardianship orders when such
orders have or will be entered by a court

Legal assistance provider receiving OAA funds shall not represent a petitioner

for imposition of a guardianship except in very limited circumstances

42 U.S.C. § 3027(a)(11)(E) and 3030d(a)(6)(B)(i); 45 C.F.R. § 1321.93 (d)(2)
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Terminology

« CA distinguishes protected parties by age
« Guardianship: Ward 18 and under
« Conservatorship: Conservatee 18 and over

» Parties to a conservatorship case

 Conservatee: Older adult in threat of
conservatorship

« Conservator: Appointed adult to act as
Conservatee’s representative or decisionmaker

 Petitioner: Person who begins the judicial process

for appointment of a conservator of estate or
person






Conservatorship of the Estate

« Standard of proof: Proposed conservatee is “substantially
unable to manager his or her own financial resources or resist
fraud, undue influence...Substantial inability may not be proved
solely by isolated incidents of negligence or improvidence.”

« (Prob. Code, §1801, subd. (b).)

« Available alternatives:

« Social Security Administration created the “"Representative Payee” status
for an adult caregiver to receive Social Security, Social Security
Disabilgcy or Supplemental Security Income on behalf of a Conservatee
or War

« Having a Rep Payee makes a Conservatorship of the Estate unnecessary
for the average individual.

« Petitions for Conservatorship of the Estate are cumbersome
because they generally require:

« Bonds or Separate Blocked Accounts & an Annual Accounting to the
Court
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Conservatorship of the Person

. Standard of proof: Proposed conservatee is
“unable to provide properly for his or her
personal needs for,physmal health, food,
clothing, or shelter

* (Prob. Code, §1801, subd. (a).)
. Activities of Daily Living-ADL’s

 Bathing, dressing, toileting, transferring,
continence, feeding

« Advanced ADL's

- Laundry, managing money, medication
management, preparing meals, shopping,
transportation, use of telephone or computer
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Types of Conservatorships in CA

 LPS- Lanterman, Petris, Short
 Limited
* General
« General with Dementia Powers

 *All can involve Person or Estate or Both
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General Probate Conservatorship

» Standard probate conservatorship

» Type of conservatorship that most often
affects older adults

* Probate conservatorship with special
“dementia powers”

« To medicate an individual - if they refuse
medication

« To place in a locked facility — if elopement is
a concern
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The Jud | Process




A Formal Judicial Determination

» Judicial Officer or Judge makes a finding
of:
« Lack of Capacity to Care for Themselves

« After Sufficient Notice and Opportunity to be
heard

« Appointed Adult to act as Conservatee’s
representative or Decision-Maker.
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Capacity

* Presumption that conservatee has
capacity (Prob. Code, § 810, subd.(a).)

« Judge/Judicial Officer is making the
determination whether the evidence
presented shows the conservatee does
not have capacity
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Least Restrictive Alternative

« Court shall not grant conservatorship of person or of the
estate unless the court makes an express finding that the
granting of the conservatorship is the least restrictive
alternative needed for protection of the conservatee. (Prob.
Code, §1800.3, subd.(b), italics added.)

« Voluntary agreements
« Supported Decision Making
« Power of Attorney
« Advance Health Care Directive
» Trust
« Court shall consider the person's abilities and capacities with

current and possible supports including with the alternatives
listed above.

 The person must be able to understand the nature and the
consequences of the document they are signing.
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California Probate Code
Section 1800 et. Seq.

« It is the intent of the Legislature in enacting this chapter to do
the following:

(@) Protect the rights of persons who are placed under conservatorship.

(b) Provide that an assessment of the needs of the person is performed in order to determine the
appropriateness and extent of a conservatorship and to set goals for increasing the conservatee's
functional abilities to whatever extent possible.

(c) Provide that the health and psychosocial needs of the proposed conservatee are met.

(d) Provide that community-based services are used to the greatest extent in order to allow the
conservatee to remain as independent and in the least restrictive setting as possible.

(e) Provide that the periodic review of the conservatorship by the court investigator shall consider
the best interests and expressed wishes of the conservatee; whether the conservatee has regained
or could regain abilities and capacity with or without supports; and whether the conservatee
continues to need a conservatorship.

(f) Ensure that the conservatee's basic needs for physical health, food, clothing, and shelter are
met.

(g) Provide for the proper management and protection of the conservatee's real and personal
property.

(h) Ensure, to the greatest possible extent, that the conservatee is able to understand, make, and
communicate their own, informed, choices while under conservatorship.

« The Lanterman Petris Short Act set the precedent for modern
mental health commitment procedures in the United States-
Welfare & Institutions Code 5000 et seq
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Process: Stage 1

- Standard of proof for appointment of conservator is “clear
and convincing evidence”
(Prob. Code, §1801, subd. (e).)

 Initial Engagement

« Petitioner Prepares and Files Petition For Appointment of
Conservator

e Judicial Council Form - GC-310; 312, 314, 348

. Muts)t shhow standard of proof met for conservatorship of person or estate
or bot

« Must show alternatives to conservatorship were considered and why
those alternatives are not suitable

« Fee Waiver

« Assignment of Counsel
* Probate Code section 1471
« Public Defender or private counsel; counsel of their choosing
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Process: Stage 2

« Investigation of conservators for feasibility
« Court investigator and doctor’s declaration

* Notice to Proposed Conservatee and Their
Relatives

 Citation and Notice of Hearing
« See Probate Code sections 1822, 1823, 1824

« Education of Proposed Conservators
« Class and Handbook

* Preparing Paperwork
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Process: Stage 3 (1 of 2)

Administrative Settlement

Hearing Conference
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Process: Stage 3 (2 of 2)

« Administrative Hearing

« Conservatee has right to be represented by counsel

« In Orange County, conservatee is represented by Public
Defender

« Judge hears from investigator, reviews doctor’s
findings and hears from any other interested parties

« Judge hears any opposition to conservatorships, if
filed

« Settlement Conference

 Parties sent to settle if no decision reached at hearing
e Trial

« Trial set if no settlement can be reached
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Process: Stage 4

 If conservatorship is granted, conservator must
file the following four documents and deliver to
conservatee:
« Order
« Letters
* Notice of Conservatee’s Rights
* Level of Care Declaration

« Share power of access to medical records and
no withdrawal of life sustaining treatment
without notice to counsel for conservatee.

 No d/q from voting and assessments deferred if
granted a fee waiver.
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Amending or Ending the
Conservatorship: Stage 5

« Amending

« Post Conservatorship Change of Address
Notice

« Changing jurisdiction
* Biannual review by the court investigator
« Vacancy in the office of the conservator

* Terminating

» General ends at death or improvement of
conservatee
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Trends in CA
Conservatorships

* Britney Spears

« On November 12, 2021, a judge
formally terminated her conservatorship. The
dispute and subsequent termination made
Spears a symbol of conservatorship law
reform and human rights across the United
States, and served as precedent for
legislation designed to combat such abuse on
a state and federal level.
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Continued...

« Supported Decision Making

« An SDM agreement identifies the people who will
support the person in making her own decisions. It
goes into effect immediately. It is not a contract, but

an authorization, and is much easier to understand
and execute validly.

« How does it differ from a power of attorney?

« A durable power of attorney identifies the person who
will be the substitute decision-maker if a person

becomes incapacitated. It is a complex document that

may require a high level of understanding to execute
validly.

« See Assembly Bill 1663: Bill Text - AB-1663
Protective proceedings. (ca.gov)
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Preventing Conservatorships

» General probate conservatorships are
preventable in most cases

* Look to alternatives to conservatorships
« Power of Attorney - Finances
 Advance Health Care Directive — Person
« Open communication among family members
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