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Re: Advance Notice of Methodological Changes for Calendar Year (CY) 2025 for Medicare
Advantage (MA) Capitation Rates and Part C and Part D Payment Policies (CMS 2024-006)

Justice in Aging appreciates the opportunity to comment on the above-referenced Advance
Notice of Methodological Changes (the “Advance Notice”).

Justice in Aging uses the power of law to fight senior poverty by securing access to affordable
health care, economic security, and the courts for older adults with limited resources. We have
decades of experience with Medicaid and Medicare, with a focus on long-term services and
supports and the particular needs of those dually eligible for Medicare and Medicaid coverage.
Our advocacy focuses on populations of older adults who have historically faced discrimination,
including women, LGBTQ+ people, people of color, people who have limited English proficiency,
and people with disabilities. Ensuring that programs and services fully and fairly serve these
communities in an equitable manner is at the heart of our work.

We advocate for culturally competent, person-centered care in Medicare and Medicaid to meet
the diverse needs of seniors with limited incomes and resources across the country. Every day,
we work with a network of advocates and professionals serving older adults who benefit from
Medicare and Medicaid, yet are also harmed by the unfair and inequitable practices that the
Advanced Notice aims to remedy.

Support for methodology: Justice in Aging strongly supports the direction of the changes
proposed in the Advance Notice, and encourages the Centers for Medicare & Medicaid Services
(CMS) to go further in continuing to address concerns about Medicare Advantage (MA)
oversight and overpayments. This is critical to ensuring a strong Medicare program able to
meet the needs of its enrollees.

CMS’ recent payment reforms do not appear to have negatively impacted plan availability. Last
year’s enrollment trends show that the MA market remains robust, with MA penetration at its
highest level yet.! Looking at Dual-Eligible Special Needs Plans (D-SNPs), enrollment grew by
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almost 20% from January 2023 to January 2024.2 We have not heard from out network about
issues with having enough plans available; rather, we do hear from advocates about how clients
face an overwhelming number of plan choices.

There is still room to further moderate payments, with MA overpayments estimated in the
billions.® As we discuss below, overpayments affect equitable access to services, increase
Medicare premiums, and tax state Medicaid programs. At the same time, we often hear from
advocates about the challenges their clients face with navigating MA plans, including utilization
management, narrow networks, and Medicaid coordination. MA plans market themselves as
addressing health care access needs and (in the case of D-SNPs) coordinating Medicaid and
Medicare. There is opportunity for payment to be more closely tied to these aims of access and
integration.

To better evaluate the impact of these payment proposals, we also recommend that CMS track
data by MA plan type (e.g., standard MA, C-SNP, I-SNP, D-SNP, HIDE-SNP, FIDE-SNP) as well as
by profit status (for-profit and non-profit).

Many of the changes addressed in the Advanced Notice are highly technical and we will not
comment on them in detail, but we appreciate that together they hold MA plans more
accountable for the quality of their services to enrollees and that they continue to address long-
standing concerns about plan overpayment.

Overpayments: Medicare enrollees should have access to high quality affordable care, whether
they choose to enroll in an MA plan or in Original Medicare. Last month, MedPAC estimated
that MA plans are overpaid by $88 billion, resulting in a $13 billion increase in Part B premiums
in 2024.% These overpayments mean that Medicare enrollees in Original Medicare are
effectively subsidizing MA plans, while being denied supplemental benefits only available
through MA plans. State Medicaid agencies, responsible for assisting low-income individuals
with Medicare costs, are also subsidizing MA plans by paying the resulting Part B premium
increases. We appreciate that the proposed methodological changes for 2025 continue CMS’
ongoing efforts to address these gaps and do so in a careful and thoughtful way that will not
disrupt care delivery to individuals enrolled in MA plans.

Diagnosis codes: We appreciate the steps that CMS is proposing in the Advance Notice to
address upcoding, an issue that was highlighted both by MedPAC and the HHS Office of the
Inspector General,> and confirmed by independent researchers.® Low-income older adults, on

2 Author analysis of CMS, “Comprehensive SNP data,” finding that enrollment in D-SNPs grew by 19.7% from
January 2023 (4.89 million) to January 2024 (5.85 million)

3 Stuart Hammond, Andy Johnson, and Luis Serna, MedPAC, “The Medicare Advantage Program: Status Report,”
(January 12, 2024)

41d.; $13 billion in resulting Part B premium increase from MedPac, January 2024 Public Meeting Transcript at 265
5> Stuart Hammond, Andy Johnson, and Luis Serna, MedPAC, supra note 1. See also HHS Office of Inspector General,
“Billions in Estimated Medicare Advantage Payments from Chart Reviews Raise Concerns” (Dec. 2019).
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average, are sicker and have more chronic conditions than other Medicare beneficiaries. While
we most certainly want these individuals to be carefully diagnosed, we do not believe that
plans should receive increased payments for diagnosing conditions that they do not manage or
treat. We hear, for example, from advocates for dually eligible individuals that D-SNPs, which
serve the highest need populations, often have narrower networks. Advocates report that
many enrollees, decide to disenroll from their D-SNP after being diagnosed with a serious
health condition because the D-SNP does not offer the care they need, primarily because of
network inadequacy. As another example, discretionary coding could potentially see a spike, as
plans increase assessments of health-related social needs (without necessarily providing or
paying for interventions to address those needs).” We urge CMS to continue modernizing risk
adjustment by reducing the impact of factors that are discretionary and not connected to
claims or care that the MA plan actually paid for. We believe that this approach is an important
and necessary response to upcoding and also offers the potential to incentivize more
comprehensive care.

Quality bonuses: Last year, 85% of MA plan enrollees were in plans receiving quality bonuses,
with total bonuses quadrupling since 2015.8 This indicates that the star rating system may be
poorly calibrated, with plans being paid extra for performance that does not merit it and paid in
a way that does not result in better care. Certain types of bonus payments have led to lower
payments made to plans with racially diverse membership.® We hear from advocates that
clients are struggling with barriers to quality care set up by MA plans — including utilization
management, inadequate networks, and poor coordination with Medicaid benefits. There are
empirical markers that quantify the concerns we hear — for example, the vast majority (82%) of
MA prior authorizations denials are reversed on appeal.l® We urge CMS to listen to Medicare
enrollees about the challenges they are facing with MA plans, and, to the extent
administratively feasible, tie those challenges to meaningful quality indicators tied to payment.

Supplemental benefits: Individuals in Original Medicare do not have access to the
supplemental benefits that MA plans offer. Yet, by subsidizing MA overpayments through
higher Part B premiums, they are indirectly paying for them. Many of these services, such as
dental and vision services, are essential to good health but not available to individuals enrolled
in Original Medicare. Instead of a payment design where individuals in Original Medicare bear
the cost of additional services only available to MA enrollees, we urge CMS to level the
payment structure and look to ways to improve the core Part A and B benefits so that the
Medicare program better addresses the health care needs of all Medicare enrollees. This is
especially important for low-income individuals who simply cannot afford to pay for non-

7 See Suzanne Murrin, HHS OIG, “Some Medicare Advantage Companies Leveraged Chart Reviews and Health Risk
Assessments to Disproportionately Drive Payments” (September 2021)

8 Jeannie Fuglesten Biniek et. al., KFF, “Spending on Medicare Advantage Quality Bonus Payments will Reach at
Least $12.8 Billion in 2023” (August 9, 2023).
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covered services. This approach to improving core Medicare benefits for all people with
Medicare would also help ensure the quality of what are now supplemental benefits.

While many MA plans offer benefits like dental to attract enrollees, the services covered are
typically inadequate. They may even be persuading people with Medicare to choose an MA
plan that does not meet their needs while giving up provider choice under Original Medicare.
Often, the eligibility criteria and process for accessing supplemental benefits are opaque, with
many eligible MA plan enrollees missing out. Indeed, a recent study by the Commonwealth
Fund found that three in ten MA enrollees did not access any supplemental benefits.!! We
believe that rationalizing MA payments and enforcing transparency requirements are important
foundational elements in not only making access to services in Medicare more equitable but
also in strengthening the services themselves.

Encouraging broader stakeholder input: While the Advance Notice is extraordinarily important
in preserving and improving access to quality health care, its technicality and density can serve
to temper the volume of comments from community-based organizations and Medicare
enrollees themselves. At the same time, these voices are essential for understanding where
barriers to care exist and should be addressed. There are a number of actions that could
improve the breadth of stakeholder input for the Advance Notice. CMS could provide a plain
language primer on MA payment and what changes are being proposed. The Advance Notice
could also include specific questions about access and quality issues to gather information
about what is happening on the ground.

On a related issue, we appreciate CMS’ recent efforts to keep some Medicare Manuals (like the
Manual for State Payment of Medicare Premiums) up to date online to reflect changes in
federal regulations, and urge that CMS accelerate that effort. In particular, updating Manuals
for Part C and Part D would be much appreciated. Often, legal aid attorneys, State Health
Insurance Assistance Program (SHIP) counselors and other assisters rely on the Medicare
Manuals to advise their clients and resolve issues with plans, the Social Security Administration,
and their state Medicaid programs. Keeping the Manual and other sub-regulatory guidance up
to date and readily available online will both improve the advice that assisters are able to give,
and will provide a better foundation on which stakeholders can use to propose changes.

Thank you again for the opportunity to comment on the Advance Notice. If any questions arise
concerning this submission, please contact Rachel Gershon, rgershon@justiceinaging.org.

Sincerely,
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Amber C. Christ
Managing Director, Health Advocacy
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