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Justice in Aging is a national organization that
uses the power of law to fight senior poverty by
securing access to affordable health care,
economic security, and the courts for older adults
with limited resources.

Since 1972 we've focused our efforts primarily on
fighting for people who have been marginalized
and excluded from justice, such as women,
people of color, LGBTQ individuals, and people
with limited English proficiency.



Justice in Aging’s Commitment to
Advancing Equity
To achieve Justice in Aging, we must:

« Advance equity for low-income older adults in economic
security, health care, housing, and elder justice initiatives.

« Address the enduring harms and inequities caused by
systemic racism and other forms of discrimination that

uniquely impact low-income older adults in marginalized
communities.

« Recruit, support, and retain a diverse staff and board,
including race, ethnicity, gender, gender identity and

presentation, sexual orientation, disability, age, and
economic class.
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https://justiceinaging.org/advancing-equity-in-law-and-policy/

Housekeeping

« All on mute. Use Questions function for substantive
questions and for technical concerns.

 Problems with getting on to the webinar? Send an e-
mail to trainings@justiceinaging.org.

« Find materials for this training and past trainings by
searching the Resource Library,
justiceinaging.org/resource-library. A recording will be
posted to Justice in Aging's Vimeo page at the
conclusion of the presentation,
vimeo.com/justiceinaging.
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Re-entry Issues for Older Adults

 New project launched in 2021

» Focus on older adults re-entering
community from carceral settings

« Examine the barriers to supports and
services when transitioning



Impact on Older Adults

* Proportion of older adults in prison nearly
tripled between 1999-2016 and projected
to increase to 30+ percent by 2030

* Black and Latino people are incarcerated
at much higher rates

* Higher incidence of chronic conditions
and physical and mental disabilities






Importance of Fair Housing Act

« Federal Fair Housing Act (FHA) generally
applies to most private and subsidized
housing, including assisted living facilities
and nursing homes

* Prohibits housing discrimination based on
several protected characteristics, such as
race, color, national origin, sex, disability
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Exclusions Based on Criminal
History May Violate the FHA

« Using criminal history to deny housing to
people who belong to protected classes,
such as people of color and people with
disabilities, can violate FHA

- Disparate treatment (intentional
discrimination)

- Disparate impact (facially neutral policy or
practice with unjustified discriminatory effects)

 Refusal to make reasonable
accommodations (for cases where criminal
history is connected to disability)
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More on Disparate Impact
Discrimination

« HUD's 2016 guidance on the FHA and
criminal records highlights two
policies/practices that are likely illegal:

« Exclusions based on prior arrests not
resulting in convictions

« Blanket bans based on prior convictions
(automatically denying anyone with
conviction history without considering type of
conviction and mitigating factors)

« Also watch out for other overly broad exclusions,
e.g. unreasonably long lookback periods
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https://www.hud.gov/sites/documents/HUD_OGCGUIDAPPFHASTANDCR.PDF

Individualized Reviews

« Before denying housing based on
criminal history, housing providers
should consider factors such as:

« Nature/severity of criminal conduct
« Recency

« Mitigating issues like disability/age when
conduct occurred

« Tenant history before and since conduct
« Evidence of rehabilitation
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Criminal History and Assisted
Living, Nursing Homes

 Just like other housing providers, should
not screen people out based on prior
arrests or have overly broad exclusions

« Resident safety considerations likely
different/heightened, but should still use
individualized reviews before denying
admission

« Refusing admission based on criminal
history may violate FHA
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Practical Tips for Housing Search

« Try to address criminal history issues at front end

« Get copy of criminal record in advance

« Collect evidence of mitigating factors and rehabilitation
« Be prepared to talk about problematic convictions

« Ask for policies in writing

« Insist on written denial

 Document housing search and interactions with housing
providers in case you need to file a fair housing complaint

« Deadlines: 1 year for administrative complaints, 2 years for
lawsuit
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Future Developments from HUD

« In a few months, HUD is expected to
release proposed rule on criminal records
and federally subsidized housing

« HUD also plans to develop more
guidance on individualized reviews
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Medicare




Access to Medicare Post
Incarceration

« Medicare benefits are suspended while in
custody

« Most older adults leaving incarceration are
not enrolled in Medicare even if they are
eligible

« If a person is already enrolled in Medicare before

incarceration, they will be disenrolled after 3
months of not paying premiums

« If a person turns 65 while they are incarcerated,
they have the right to enroll in Medicare but
cannot use their benefits until they are released
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New Incarceration Special Enroliment
Period (SEP) for Medicare

* Allows individuals to enroll or re-enroll in
Medicare upon release from custody
« Avoid late enrollment penalties

* No longer have to wait for the annual
General Enrollment Period (Jan.-March)

« Applies to both Part A (for those who
have to pay a premium) and Part B

« SEP codified at 42 C.F.R. § 406.27(d)
« Became effective January 1, 2023
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How to Access the Medicare
Incarceration SEP

The SEP begins on the date of release and lasts 12 months

 New authority so individual must have been released on or after
January 1, 2023

Coverage is effective the first day of the month following
enrollment

« Option for up to 6 months retroactive coverage back to release
date with payment of premiums

Apply for the Incarceration SEP through the Social Security
Administration using application form CMS-10797

« If calling SSA, ask for the Exceptional Conditions SEP for
Formerly Incarcerated Individuals

SEP codified at 42 C.F.R. § 406.27(d)
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https://secure.ssa.gov/apps10/public/pomsimages.nsf/gfx_num/G-HI_00805.075B6-1/$File/G-HI_00805.075B6-1.pdf

Medicare SEP Example

* Mr. Carver, age 68, is released from
custody without supervision on March 28
« Qualifies for free Part A
« Not Medicaid eligible

* Applies for Medicare Part B on June 10
using SEP
* Medicare coverage will begin July 1

« Option to choose retroactive coverage back
to March (must pay all premiums)
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Example
Impact of Medicaid Eligibility

« Mr. Johnson, age 67, will be released from prison on November 30

« He is eligible for both Medicaid and Medicare
» Medicaid coverage can begin immediately

« In states like California, certain Medicaid services may be available pre-
release

« No need to use Medicare SEP if Medicaid enrollment happens first
* Medicaid will enroll him in Medicare and pay his Part B premiums

« If he does not qualify for free Part A, Medicaid may also pay the Part A
premium if eligible for the Qualified Medicare Beneficiary program (QMB)

« If Mr. Johnson was enrolled in Medicaid prior to incarceration and
his state’s policy is to suspend coverage, Medicaid would enroll him
in Medicare automatically when he turned 65 and pay his premiums

« If his state disenrolled him during incarceration, he would need to reenroll in
Medicaid upon release
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Medicare’s Custody Definition

« Medicare defines “in custody” to include individuals who are:
« Under arrest, incarcerated, imprisoned, escaped from confinement
« Under supervised release, on medical furlough

« Required to reside in mental health facilities, halfway houses, or to live
under home detention

« Confined completely or partially in any way under a penal statute or rule

« Does not specifically identify parole or probation so may be
variation in treatment of these statuses

« This broad definition means that not everyone who leaves a
carceral institution is eligible for the SEP

« Some older adults may be able to enroll in Medicaid or
Marketplace coverage, but not Medicare upon release
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SEP Example
Impact of Custody Definition

- Ms. Harris, age 66, was released from prison
on June 30, 2023, and is under home
confinement for 1 year

 Still “in custody” under Medicare definition so not
eligible for SEP until June 30, 2024

* Not eligible for Medicaid

« Option to enroll in Marketplace coverage

« Marketplace SEP begins when she is released
from prison on June 30, 2023, and lasts 60 days

« May be eligible for premium and cost-sharing
subsidies
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More SEP Examples & Tips

« Our issue brief contains additional
examples and practices tips on:
« People who don’t qualify for free Part A
« Retroactive enrollment
« Medicare grace period
» Interactions with Medicaid
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https://justiceinaging.org/wp-content/uploads/2023/07/Medicare-SEP-for-Formerly-Incarcerated-Individuals-Issue-Brief.pdf
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Income Security
« SSI, SSDI, retirement, and survivors’
benefits
* Pensions

* Nutrition: SNAP, senior nutrition
programs

 Utilities: LIHEAP, ACP
« Employment, UI, workers compensation
* Fines and fees (court debt)



Prerelease Agreements

« Allows the Social Security Administration
(SSA) to begin processing an individual’s
application up to several months before
their scheduled release date

« SSA has a national agreement that
covers facilities under the Federal Bureau
of Prisons

» Also has statewide agreements for social
security replacement cards and/or
benefit applications



SSI Suspension Versus
Termination of Benefits

 Suspension means that the individual’s
underlying eligibility continues. Once the
specific issue that caused suspension is
resolved, the person’s benefits can be
reinstated immediately.

 Termination means the individual’s
underlying eligibility ends. In order to
receive benefits again, the person will
need to apply anew.



Reinstatement Policy

Benefits are suspended if
convicted and confined for more
than 30 days based on the
conviction. GN 02607.160

Considerations for judicial
process and what qualifies as
confinement. GN 02607.200

Benefits can be reinstated at any
time. GN 02607.840

No “termination” of eligibility.

Benefits are suspended if an
individual is a resident of a penal
institution throughout a month. GN
02607.050

Considerations for what qualifies as
a "penal institution.”
SI 00520.009

Benefits can be reinstated within
12 months of the suspension. SI
02301.205

“Termination” of eligibility after
being incarcerated for more than
12 months.


https://secure.ssa.gov/poms.nsf/lnx/0202607160
https://secure.ssa.gov/poms.nsf/lnx/0202607050
https://secure.ssa.gov/poms.nsf/lnx/0202607200
https://secure.ssa.gov/poms.nsf/lnx/0500520009
https://secure.ssa.gov/poms.nsf/lnx/0202607840
https://secure.ssa.gov/poms.nsf/lnx/0502301205

Reconnecting to SSI and Social
Security Benefits

« Existing rules allow individuals who
qualified for SSDI or SSI disability prior
to incarceration to quickly reconnect to
these benefits after release.

« But the reconnection rule for SSI is
limited, leading some individuals to need
to apply anew for SSI disability.



Resources

« Fair Housing Protections for Formerly
Incarcerated and Justice-Involved Older Adults

« Medicare Special Enrollment Period for Formerly
Incarcerated Individuals: What Advocates Need
to Know

« Connecting Formerly Incarcerated Individuals to
Supplemental Security Income (SSI) and Social
Security Benefits

« Reducing Barriers to Re-Entry for Older Adults
Leaving Incarceration
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https://justiceinaging.org/fair-housing-protections-for-formerly-incarcerated-and-justice-involved-older-adults/?eType=EmailBlastContent&eId=fd8ffb49-0469-4978-90eb-353dd99f8bff
https://justiceinaging.org/wp-content/uploads/2023/07/Medicare-SEP-for-Formerly-Incarcerated-Individuals-Issue-Brief.pdf
https://justiceinaging.org/wp-content/uploads/2023/09/Connecting-Formerly-Incarcerated-Individuals-to-SSI-and-Social-Security-Benefits.pdf
https://justiceinaging.org/wp-content/uploads/2022/05/Reducing-Barriers-to-Reentry-for-Older-Adults-Leaving-Incarceration.pdf
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